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FOREWORD 


Hovsr oF REPRESENTATIVES, 
CoMMITTEE ON ForEIGN AFFAIRS, 
Washington, D. C., February 15, 1951. 
Contained herein are analyses of the issues presented by the ques- 
tion of the use of United States Armed Forces in foreign countries. 
This material has been prepared by Messrs. George Lee Millikan and 
Sheldon Z. Kaplan, consultants on the staff of the Committee on 
Foreign Affairs, at the direction of the committee. It includes ex- 
cerpts from relevant documents, texts of important statements, 
quotations from court decisions and authorities on the subject, and 
a listing of instances where use has been made of United States Armed 
Forces in foreign countries dating from the administration of George 
Washington to the end of World War Il. The material presented 
here is not intended to cover all possible issues involved in the question 
under consideration; the purpose is to deal with several important 
phases of the subject. 
This document has been ordered by the committee to be printed 
under the title “Background Information on the Use of United States 
Armed Forces in Foreign Countries.’”’ The inclusion of any item or 
statement does not necessarily imply endorsement or approval by the 
Committee on Foreign Affairs. 
JoHN Ken, Chairman. 
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BACKGROUND INFORMATION ON THE USE OF UNITED 
STATES ARMED FORCES IN FOREIGN COUNTRIES 


I. INTRODUCTION 
A. BACKGROUND OF ACTION 


Since June 1950, United States military forces have been in action 
in Korea. The military engagement has been variously described 
as “police action,” “war,” “hostilities,” and “defense against aggres- 
sion.” No declaration of war has been made by the Congress. The 
President has not proclaimed a state of war, nor have the North 
Korean or Chinese Communist authorities. Nevertheless, the figure 
of 47,388 American battle casualties! leaves no doubt that the 
United States is engaged in large-scale hostilities. What has hap- 
pened in Korea can happen elsewhere in the world. 

In the last few years the threat to the free world has placed greater 
emphasis on the creation of a strong United States military position 
on a global basis, by collective arrangements or otherwise, both as a 
policy and as a means for implementing other policies. 


B. THE ISSUES 


The action of the United States in Korea is in one sense unprece- 
dented. For the first time the United States has committed large mili- 
tary forces in a foreign country in response to the action of an interna- 
tional organization. United States forces were committed in Korea 
by Presidential action. The Congress has enacted laws appropriating 
additional funds for the support of the Armed Forces in Korea and 
providing various means to increase our Military Establishment for 
any eventualities. 

The North Atlantic Treaty and the mutual defense assistance pro- 
gram are now policies of the United States. The objective of both is 
to build a system of individual and collective defense in the North 
Atlantic area sufficient to deter aggression and provide arrangements 
for collective action if aggression occurs. One means is to raise and 
maintain a force in Europe in advance of aggression. 

Promotion of the national security compels the United States to look 
to the protection of its strategic interests wherever they may be. The 
corollary is the obvious necessity to react quickly to any armed action 
directly affecting these interests. This immediately raises the questions 
of how our interests shall be protected, how we shall react to armed 
action, and who will make these vital decisions. As to Korea, some of 
these decisions have been taken, but they may require other more im- 
portant ones. As to Europe and elsewhere in the world, decisions are 
being formulated. All of these questions involve the scope of the con- 
stitutional powers of the executive and legislative branches of the 
National Government. 

! Report on United States casualties, Department of Defense, Office of Public Information, Release No. 
197-51, February 7, 1951 (covers period through February 2). 
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The issues therefore are: 

1. The extent of the executive power to commit the Nation to 
military action. 

2. The extent of the legislative power in this respect. 


Il. FramMEworK or ACTION 
A. UNILATERAL ACTION 


The United States, as a sovereign nation, can act to protect its 
interests as it views them by whatever means it determines, subject 
to the law of nations, the self-imposed limitations of treaty obligations 
such as the United Nations Charter, and domestic constitutional or 
statutory prohibitions. 


As Mr. Justice Sutherland said in United States v. Curtiss-Wright 
Export Corporation: 


Neither the Constitution nor the laws passed in pursuance of it have any force 
in foreign territory unless in respect of our own citizens; and operations of the 
nation in such territory must be governed by treaties, international compacts 
and understandings, and the principles of international law. As a member of the 
family of nations, the right and power of the United States in that field are equal 
to the right and power of the other members of the international family. Other- 
wise, the United States is not completely sovereign.? 


B. ACTION UNDER TREATY OBLIGATIONS 


Article VI of the United States Constitution provides that the 
Constitution, laws of the United States, and all treaties made under 


the authority of the United States shall be the supreme law of the 
land. 


1. Types of treaty provisions 


Not all treaty provisions automatically become the supreme law of 
the land upon ratification. Under United States law, only self- 
executing (self-operating) provisions become the law of the land upon 
ratification. 

In Foster v. Neilson, Chief Justice Marshall said: 


Our Constitution declares a treaty to be the law of the land. It is, consequently, 
to be regarded in courts of justice as equivalent to an act of the legislature, 
whenever it operates of itself without the aid of any legislative provision. But 
when the terms of the stipulation import a contract, when either of the parties 
engages to perform a particular act, the treaty addresses it*vlf to the political, 
not the judicial department; and the legislature must execute the contract before 
it can become a rule for the court. 


Edwin D. Dickinson, professor at the University of Pennsylvania, 
observes further that— 


Generally, unless a treaty contains an express stipulation for legislative execu- 
tion, or belongs to that exceptional category of treaties which cannot from their 
nature be given effect as law ex proprio vigore, it would appear that the question 
is simply one of construction. If the treaty was intended to be self-executing, 
it has immediately the effect of law. If not, it requires legislation before it can 
become a rule for the courts.‘ 


And in the Head Money Cases, the Supreme Court said: 
* * * so far as a treaty made by the United States with any foreign nation 
can become the subject of judicial cognizance in the courts of this country, itis 





2 (1936) 299 U7. S. 304, at p. 318. 
3 (1829) 27 U. S. 253, at p 314. 
4Are the Liquor Treaties Self-Executing? 20 American Journal of International Law (1926) 444, at p. 449. 
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subject to such acts as Congress may pass for its enforcement, modification, or 
repeal.5 


2. Action by Congress—effect on international obligations 


The requirement of implementation by the Congress—a domestic 
rule—does not affect the legal status of any international obligation 
undertaken by the United States in a treaty.® 

C. C. Hyde, professor at Columbia University, observes on this 
point that— 


Unless the obligations to perform have been conditioned upon the subsequent 
voluntary enactment of appropriate laws (which in the particular case may have 
been the obvious design of the parties), the international undertakings registered 
in the treaty are in no wise affected by the method by which a party thereto elects 
to perform.’ 


If Congress fails to implement non-self-executing treaty provisions, 
the obligation is likewise not affected. H. W. Briggs, professor at 
Cornell University, believes that ‘‘the Harvard Research correctly 
states the principle of international law’’ as follows: 


Unless otherwise provided in the treaty itself, a State cannot justify its failure 
to perform its obligations under a treaty because of any provisions or omissions 
in its municipal law, or because of any special features of its governmental or- 
ganization or its canstitutional system.’ 


Congress may exercise its legislative power so as to nullify or super- 
sede a treaty obligation. As J. M. Mathews, professor at the Uni- 
versity of Illinois, observes: 


If Congress can virtually nullify a treaty as law of the land by failing to pass 
legislation to carry it out, it follows a fortiori that it may do so by passing legis- 
lation conflicting with a treaty. In general, it would seem that treaties and acts 
of Congress are regarded as being on a parity with each other. Consequently, 
when there is a conflict between the two, tbe usual rule prevails that the one of 
later date supersedes the earlier, at least to the extent of the conflict. An excep- 
tion to this rule, however, is that a non-self-executing treaty does not supersede 
an earlier act of Congress with which it conflicts. But all acts of Congress super- 
sede earlier conflicting treaties.® 


Chief Justice Taft, in his decision of 1923 as sole arbitrator between 
Great Britain and Costa Rica, made the same point: 


* %* * a treaty may repeal a statute, and a statute may repeal a treaty. 
The Supreme Court cannot under the Constitution recognize and enforce rights 
accruing to aliens under a treaty which Congress has repealed by statute.!° 


Even though Congress may by legislative act nullify and supersede 
a treaty, the international obligation in the treaty is not affected. 

Judge John Bassett Moore, discussing a case involving an act of 
Congress contrary to provisions of an earlier treaty, says: 


It was held that the act of October 1, 1888, was a constitutional exercise of 
legislative power, and that, so far as it conflicted with existing treaties, it operated 
to that extent to abrogate them as part of the municipal law of the United States, 
though it could not have the effect of destroying their international obligation." 


§ (1884) 112 U. 8. 580, at p. 599. 

65 Hackworth. Digest of International Law, pp. 164-167. (Hereafter cited as Hackworth.) 

7 International Law (2d Rev. Ed.), Boston, 1947, vol. LI, p. 1463. 

' The Law of Nations, New York, 1944, p. 436, quoting Research In International Law, Under Auspices 
of the Faculty of Harvard Law School, III, The Law of Treaties, Supplement to 29 American Journal of 
International Law (1935), at p. 1029 

* The American Constitutional System (2d rev. ed.), New York, 1940, p. 312 

1 Quoted in § Hackworth, at p. 195. 

1 V Moore’s Digest of International Law, at p. 367, discussing the Chinese Exclusion case (1899), 130 U.S 
581. 


78130—51——_2 
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Chief Justice Taft in 1923 said: 


In an international tribunal, however, the unilateral repeal of a treaty by a 
statute would not affect the rights arising under it, and its judgment would 
necessarily give effect to the treaty and hold the statute repealing it of no effect.” 


Secretary of State Hughes elaborated the point in a memorandum 


of February 19, 1923, to Secretary of the Treasury Mellon as follows: 


* * * a judicial determination that an act of Congress is to prevail over 


a treaty does not relieve the Government of the United States of the obligations 
established by atreaty. The distinction is often ignored between a rule of domes- 
tic law, which is established by our legislative and judicial decisions and may be 
inconsistent with an existing treaty, and the international obligation which a 
treaty establishes. When this obligation is not performed, a claim will inevit- 
ably be made to which the existence of merely domestic legislation does not con- 
stitute a defense; and, if the claim seems to be well founded and other methods of 
settlement have not been availed of, the usual recourse is an arbitration in which 


international rules of action and obligations would be the subject of considera- 
tion,8 


3. Use of armed force 


Treaty provisions may obligate the United States to take armed 
action, or even to declare war, if it is to keep its covenanted word. 
While this country has never promised by treaty to go to war, it has 
entered into formal engagements that might conceivably require that 
action or the use of force and armed action short of war. 


C. COLLECTIVE ACTION UNDER THE UNITED NATIONS 


The United Nations Charter, having been ratified by the President, 
by and with the advice and consent of the Senate, became operative 
on October 24, 1945. “It is well settled by the decisions of the 
United States Supreme Court that treaty provisions, which are self- 
executing in the sense that they require no additional legislation 
to make them effective, are equivalent to and of like obligation with 
an act of Congress. The Constitution declares that both shall be the 
supreme law ‘of the land and both are equally binding upon the 
courts.”” © As treaties, therefore, the self-executing provisions of 
the Charter (requiring no implementation by the Congress) became 
the supreme law of the land. Certain of the non-self-executing pro- 
visions were made effective by the Congress in the ‘United Nations 
Participation Act of 1945.’ ‘The act provides for the appointment of 
representatives of the United States in the organs and agencies of the 


12 Loc. cit. 
13 § Hackworth, at pp. 194-195. ‘ 
14 By article 35 of the treaty of December 12, 1846, the United States guaranteed “positively and effica- 


ciously to New Granada * * * the perfect neutrality * * * and * * * therights of sover reignty 
and property which New Granada has and possesses over’’ the Isthmus of Panama. By articles 3, § 5, and 
8 of the Clayton-Bulwer Treaty of April 19, 1850, the United States and Great Britain agreed to protect 
the construction of a ship can: al or railway, or both, across Central America, and to guarantee their neu- 
trality and security when completed. Article 8 of the Gadsden Treaty of December 30, 1853, stipulated, 
with regard toa proposed railway across the Isthmus of Tehuantepec, that “the United States may extend 
its protection as it shall judge wise to it when it may feel sanctioned and warranted by the public or inter- 
national law.” Article i of the convention of November 18, 1903, with Panama, provided that “The United 
States guarantees and will maintain the independence of the Republic of Panama,”’ and article 23 dealt 
with the possible employment of the Armed Forces of the United States. By article 14 of the treaty of 
Se ptember 16, 1915, with Haiti, the United States agreed to “lend an efficient aid for the preservation of 
Haitian Independence.” By article 3, clause 1, of the Inter-American Treaty of Reciprocal Assistance 
signed at Rio de Janeiro September 2, 1947, it was agreed “that an armed attack by any jstate against an 
Americ: in state shall be considered as an attack against all the American states and * * * each one 

* * undertakes to assist in meeting the attack.’ 

18 § Hackworth, p. 191, citing Foster v. Neilson (1829), 2 Pet. 253, 314; The Cherokee Tobacco (1870), 11 
Wall. 616, 621; Chew Heong v. United States (1884), 112 U. 8.536, 539; Head Money cases (1884), 112 U.S. 580, 
599; Whitney v. Robertson (1888), 124 U.S. 190, 194. 

16 Public Law 264, 79th Cong., Ist sess. (59 Stat. 619), as amended by Public Law 341, 81st Cong., 1st sess. 
(63 Stat. 734). 
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United Nations and contains other provisions respecting United 
States participation in the organization. Section 6 of the act fur- 
nishes authority to the President to negotiate a special agreement or 
agreements with the Security Council providing armed forces to be 
made available to the Council under article 43 of the Charter. Such 
agreements are made subject to approval of the Congress. Section 6 
further provides that no authorization of the Congress is necessary 
for the President to implement any action that may be taken by the 
Security Council under article 42 of the Charter. ” 
E. S. Corwin, professor at Princeton University, observes that— 


* * * American implementation of the Charter, and hence its ultimately 
binding interpretation for the United States, is based on the national legislative 
power, not on the treaty-making power, nor on Presidential prerogative. * * * 
The controlling theory of the act is that American participation in United Nations 
shall rest on the principle of departmental collaboration, and not on an exclusive 
Presidential prerogative in the diplomatic field.'® 


1. Pertinent Charter provisions 
Article 24: 


FUNCTIONS AND POWERS 


1. In order to insure prompt and effective action by the United Nations, its 
members confer on the Security Council primary responsibility for the maintenance 
of international peace and security, and agree that in carrying out its duties under 
this responsibility the Security Council acts on their behalf. 

2. In discharging these duties, the Security Council shall act in accordance with 
the purposes and principles of the United Nations. The specific powers granted 
to the Security Council for the discharge of these duties are laid down in chapters 
VI, VII, VIII, and XII. * * * 


Article 25: 


The members of the United Nations agree to accept and carry out the decisions 
of the Security Council in accordance with the present Charter. 


Article 39: 
The Security Council shall determine the existence of any threat to the peace, 
breach of the peace, or act of aggression, and shall make recommendations or 


decide what measures shall be taken, in accordance with articles 41 and 42, to 
maintain or restore international peace and security. 


Article 40: 


In order to prevent an aggravation of the situation, the Security Council may, 
before making the recommendations or deciding upon the measures provided for 
in article 39, call upon the parties concerned to comply with such provisional 
measures as it deems necessary or desirable. Such provisional measures shall be 
without prejudice to the rights, claims, or position of the parties concerned. The 
Security Council shall duly take account of failure to comply with such provisional 
measures. 


Article 41: 


The Security Council may decide what measures not involving the use of armed 
force are to be employed to give effect to its decisions, and it may call upon the 
members of the United Nations to apply such measures. These may include 


1 Sec. 6 is as follows: 

“The President is authorized to negotiate a special agreement or agreements with the Security Council 
which shall be subject to the approval of the Congress by appropriate Act of joint resolution, providing for 
the numbers and 4 of armed forces, their degree of readiness and general location, and the nature of facili- 
ties and assistance, including rights of passage, to be made available to the Security Council on its call for 
the purpose of maintaining international peace and security in accordance with article 43 of said Charter. 
The President shall not be deemed to require the authorization of the Congress to make available to the 
Security Council on its call in order to take action under article 42 of said Charter and pursuant to such 
eo agreement or agreements the armed forces, facilities, or assistance provided for therein: Provided, 

hat nothing herein contained shall be construed as an authorization to the President by the Congress to 
make available to the Security Council for such purpose armed forces, facilities, or assistance in addition 
to the forces, facilities, and assistance provided for in such special agreement or agreements.” 

18 The President: Office and Powers (3d rev. ed.), New York, 1948, pp. 270-271. 








6 


USE OF UNITED STATES ARMED FORCES IN FOREIGN COUNTRIES 


complete or partial interruption of economic relations and of rail, sea, air, postal, 
telegraphic, radio, and other means of communication, and the severance of 
diplomatic relations. 


Article 42: 


Should the Security Council consider that measures provided for ‘in article 41 
would be inadequate or have proved to be inadequate, it may take such action 
by air, sea, or land forces as may be necessary to maintain or restore inter- 
national peace and security. Such action may include demonstrations, blockade, 
and other operations by air, sea, or land forces of members of the United Nations, 


Article 43: 


1. All members of the United Nations, in order to contribute to the maintenance 
of international peace and security, undertake to make available to the Security 
Council, on its eall and in accordance with a special agreement or agreements, 
armed forces, assistance, and facilities, including rights of passage, necessary for 
the purposes of maintaining international peace and security. 

2. Such agreement or agreements shall govern the numbers and types of forces, 
their degree of readiness and general location, and the nature of the facilities and 
assistance to be provided. 

3. The agreement or agreements shall be negotiated as soon as possible on the 
initiative of the Security Council. They shall be concluded between the Security 
Council and members or between the Security Council and groups of members and 
shall be subject to ratification by the signatory states in accordance with their respective 
constitutional processes. [Italics supplied). 

2. United States obligations 


It is important to examine the question of United States treaty 
obligations in the light of the pertinent articles of the Charter. The 
starting point is the provision in article 25 by which— 
the members of the United Nations agree to accept and carry out the decisions 
of the Security Council * * *.’’ [Italics supplied.] 

According to Hans Kelsen, professor at the University of California 
(Berkeley), this provision may be interpreted to mean—. 

the members are obligated to carry out all resolutions of the Security Council 
which the Security Council is authorized by the Charter to issue with the intention 
to bind the members at whom they are directed; that is to say, all resolutions 
which the Charter does not characterize in a way which permit the interpretation 
that they shall not have a binding force, such as “recommendations”’ or “‘plans’’.'® 

The then Secretary of State, Mr. Stettinius, also commented on 
this article as follows: 

The precise extent of the obligation of members under article 25 can be deter- 
mined only by reference to other provisions of the Charter, particularly chapters 
VI, VII, VII, and XII (art. 24, par. 2). Decisions of the Security Council take 
on a binding quality only as they relate to the prevention or suppression of 
breaches of the peace. With respect to the pacific settlement of disputes, the 
Council has only the power of recommendation. Moreover, with respect to en- 
forcement measures, the character and amount of military assistance which mem- 
bers of the organization place at the disposal of the Council will be governed by 
the terms of special agreements which are provided for in article 43.7° 

With respect to enforcement measures, the Security Council has 
wide latitude to start with any type of action it chooses once it has 
determined a preliminary question. This preliminary question is 
contained in article 39 of the Charter, which constitutes the pre- 
requisite for enforcement action. The Security Council is the only 
organ of the United Nations that can under this article determine 
the existence of any threat to the peace, breach of the peace, or any 


1 Law of the United Nations, London, 1950, pp. 95-96. ae 
2 Report to the President on the resolutions of the San Francisco Conference on the Charter of the United 
Nations, Department of State Publication 2349, 1945, p. 79. 
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aggressive action. Once the Council has made this determination, it 
then can (1) make recommendations, or (2) decide what measures 
shall be taken in accordance with articles 41 and 42. 

In commenting on article 39, Mr. Stettinius stated: 

If any single provision of the Charter has more substance than the others, it 
is surely this one sentence, in which are concentrated the most important powers 
of the Security Council. It leaves a wide latitude te the discretion of the Security 
Council, which decides whether a threat to the peace, breach of the peace, or 
act of aggression exists, and having so decided is free to choose Ghote to make 
recommendations to the disputing parties or to proceed with sanctions or to do 
both. While there was some sentiment for laying down more precisely the 
duties of the Security Council in particular circumstances, an overwhelming 
majority of the participating governments were of the opinion that the cireum- 
stances in which threats to the peace or aggression might occur are so varied 
that the provision should be left as broad and as flexible as possible. The general 
duties of the Security Council are clear, and reliance upon the fulfillment of those 
duties is based, as it must inevitably be, on the good faith of its members.*! 

It appears that so far as Armed Forces are concerned, the Charter 
relies mainly on the force available to the Security Council under 
article 43. It was these forces that would “proceed with sanctions” 
in response to a decision of the Security Council under article 39. 
Article 42 by itself does not specify from where the air, sea, or land 
forces are to come. It is presumed that the forces available for use 
under article 42 would be those made available in accordance with 
article 43. 

No agreements have been made under article 43 and, consequently, 
no forces have been “made available” to the Security Council. See- 
tion 6 of the United Nations Participation Act, therefore, likewise 
has no application here. ‘The net impact of article 43 on the United 
States, then, is that while our country has obligations for the use of its 
forces under article 43, these obligations remain inoperative until some 
agreement for their use comes into force—and is approved by the 
Congress. 

There remains one other ground under the Charter for the use of 
Armed Forces: The general obligation to ‘ ‘support the United Nations.” 
This is not, however, a legal obligation; it is more in the nature of 
an affirmative action in support of an objective of policy. In this 
situation, the use of Armed Forces is not an obligation upon the United 
States, but again a determination to be made by the United States 
on essentially nonlegal grounds. 


lll. Powers or GoOvERNMENT 
A. INTRODUCTION 


In the actions of the United States Government toward foreign 
nations the determination of who speaks and acts as“ the Government” 
is entirely a matter of internal constitutional and statutory arrange- 
ment. In this respect, “the Government” is the National Government. 

The Constitution specifically prohibits the States from exercising 
powers of foreign relations; and the States cannot, without the consent 
of Congress, ‘‘engage in war, unless ac tually invaded or in such immi- 
nent danger as will not admit of delay.” “ Nor can private citizens 


21 Thid., pp. 90-91, 
#2 Art. I, sec. 10. 
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engage in diplomatic activities; this has been prohibited by law since 
1799.' 

Federal power in foreign affairs, according to the Supreme Court in 
the Curtiss-Wright case, is “in origin and essential character different 
from that over internal affairs * * *,”™ The Court said: 


* * * the investment of the Federal Government with the powers of external 


sovereignty did not depend upon affirmative grants of the Constitution. The 
powers to declare and wage war, to conclude peace, to make treaties, to maintain 
diplomatic relations with other sovereignties, if they had never been mentioned in 
the Constitution, would have vested in the Federal Government as necessary 


concomitants of nationality. 

Within the National Government, the executive and the legislative 
branches have all the constitutional power and responsibility for 
the conduct of our relations with other countries. 


B. EXECUTIVE POWERS 


The President’s powers in foreign relations as set forth in the 
Constitution are: 

Article II, section 2: 

* * * He shall have Power, by and with the Advice and Consent of the 
Senate, to make Treaties, provided two thirds of the Senators present concur; 


and he shall nominate, and by and with the Advice and Consent of the Senate, 
shall appoint Ambassadors, other public Ministers and Consuls, * * * 


Article IT, section 3: 
* * * he shall receive Ambassadors and other public Ministers; * * * 


Article II, section 3, provides that “he shall take Care that the 
Laws be faithfully executed.” So far as our relations with other 
nations are concerned, “‘the laws” includes treaty obligations; any 
obligation inferable from the Constitution; and the rights, duties, and 
obligations growing out of the Constitution itself, our international 
relations and all the protection implied by the nature of govern- 
ment under the Constitution.” 

Article II, section 2, specifies that— 


The President shall be Commander in Chief of the Army and Navy of the United 
States, and of the militia of the several States when called into the actual Service 
of the United States * * #* 


E. S. Corwin comments on the nature of ‘executive power’ under 
article II as follows: 


Article II is the most loosely drawn chapter of the Constitution. To those 
who think that a constitution ought to settle everything beforehand it should 
be a nightmare; by the same token, to those who think that constitution makers 
ought to leave considerable leeway for the future play of political forces, it should 
be a vision realized.” 


As-regards foreign relations; the Hoover Commission task force 
report observed that: 


In the case of the President this lack of precision is especially true because his 
power over foreign relations to a considerable extent must be derived from general 


3 Act of January 30, 1799, entitled “An act to prevent usurpation of Executive functions” (1 Stat. 613). 
This is the so-called Logan Act, enacted after George Logan, a Philadelphia Quaker, had undertaken private 
diplomatic negotiations with France in an effort to avert war between the United States and France. The 
Logan Act is stilllaw. See U. 8. Code, title 18, sec. 953. 

4% U.S. v. Curtiss-Wright Export Corporation (1936), 299 U. 8. 304, at p. 319. 

% Ibid., at p. 318. 

% Taft, W. H., Our Chief Magistrate and His Powers, New York, 1925, pp. 87, 88, 91, citing In Re Neagle 
(1889), 135 U. S. 1; U. S. v. Logan (1892), 144 U. 8, 263. 

27 The President: Office and Powers (3d Rev. Ed.), New York, 1948, p. 2 
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grants of executive power. Aside from the provisions in article II, sections 2 
and3, * * * noreference is made by the Constitution to specific Presidential 
powers in the foreign affairs field. Hence the basic source of the President’s 
powers lies in the general provisions of article II vesting ‘“‘the executive power” 
in the President, making the President the Commander in Chief of the Army and 
Navy, authorizing the President to require written opinions from the principal 
officers of the executive departments, directing the President to “take care that the 
laws be faithfully executed” and authorizing the President to “commission all the 
officers of the United States”. The President undoubtedly derives additional 
authority in the field of foreign affairs by reason of the distinction between the 
powers of the Federal Government with respect to foreign affairs and domestic 
affairs * * * the Constitution has left a great area of unassigned powers in 
which someone must act for the United States from time to time, and in the ab- 
sence of any other assignment, the President, in his capacity as executive, is the 
only one able to act.” 


The sum total of these powers gives the President a wide range of 
constitutional action. The total, however, does not confer any addi- 
tional power that cannot be derived from the component parts. 

Chief Justice Taft stated this view as follows: 


* * * The President can exercise no power which cannot be fairly and 


reasonably traced to some specific grant of power or justly implied and included 
within such express grant as proper and necessary to its exercise. Such specific 
grant must be either in the Federal Constitution or in an act of Congress passed 
in pursuance thereof. This is no undefined residuum of power which he can 
exercise because it seems to him to be in the public interest. * * * The 
grants of Executive power are necessarily in general terms in order not to embar- 
rass the Executive within the field of action plainly marked for him, but his 
jurisdiction must be justified and vindicated by affirmative constitutional or 
statutory provisions or it does not exist.?® 


E. S. Corwin takes this view as regards the treaty-making power: 


The treaty-making power can undoubtedly create occasions for exercise by the 
President of his constitutional powers, but it cannot, I contend, augment the 
power itself, certainly not at the expense of powers that are specifically reserved 
by the Constitution to Congress. To illustrate: It is undoubtedly within the 
competence of the treaty-making power to assume for the United States the 
obligations of a guaranty treaty. * * * Nevertheless, if the fulfillment of 
such obligations entails action tantamount to war, Congress and not the President 
is the department of Government that must be first resorted to unless we treat 
as established the broad-gage view of the President’s control of the forces; and 
if we do that, then no treaty is needed to piece out Presidential prerogative .*° 


C. LEGISLATIVE POWERS 


The legislative powers of the Congress are set forth in article I of 
the Constitution. They are “enumerated” or “express”? powers; that 
is to say, in constitutional theory Congress has these and no others. 
However, through the doctrine of “implied powers’”’ first enunciated 
in McCulloch v. Maryland, the powers of Congress have been in fact 
greatly expanded. 

J. M. Mathews observes that— 


The implied powers of Congress are more numerous and extensive than its 
express powers * * * Congress may exercise some powers by virtue of 
double implication, i. e., a power may be implied from a power which is itself 
implied from an express power. Again, a power may be implied not from any 


28 Bundy, Harvey H. and Rogers, James Grafton, The Organization of the Government for the Conduct 
of Foreign Affairs. A report with recommendations prepared for the Commission on Organization of the 
Executive Branch of the Government. Washington, Government Printing Office, 1949, pp. 46-47 (here- 
after cited as Hoover Commission Task Force Report on Foreign Affairs). 

2° Our Chief Magistrate and His Powers, New York, 1925, pp. 139-140. 

8© Total War and the Constitution, New York, 1947, p. 152. 

31 (1819) 4 Wheat. 316. 
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one specific power but from a group of powers or from the aggregate of powers 
granted to Congress.*? 


The powers of Congress primarily concerned with foreign affairs 
are the following, found in article I, section 8, of the Constitution: 


The Congress shall have Power To lay and collect Taxes, Duties, Imposts and 
Excises, to pay the Debts and provide for the common Defence and general 
Welfare of the United States; * * * 

To borrow money on the credit of the United States; 

To regulate Commerce with foreign Nations, * * 

To establish an uniform Rule of Naturalization, * * * 

To coin Money, regulate the Value thereof, and of foreign Coin, * * * 

To define and punish Piracies and Felonies committed on the high Seas, and 
Offenses against the Law of Nations; 

To declare War, grant Letters of Marque and Reprisal, and make Rules con- 
cerning Captures on Land and Water; 

To raise and support Armies, but no Appropriation of Money to that Use shall 
be for a longer Term than two Years; 

To provide and maintain a Navy; 

To make Rules for the Government and Regulation of the land and naval 
Forces; 

To provide for calling forth the Militia to execute the Laws of the Union, 
suppress Insurrections and repel Invasions; 

To provide for organizing, arming, and disciplining the Militia, and for govern- 
ing such Part of them as may be employed in the Service of the United 
Sate > 


To make all Laws which shall be necessary and proper for carrying into Execu- 
tion the foregoing Powers, and all other Powers vested by this Constitution in the 
Government of the United States, or in any Department or Officer thereof. 

Article I, section 9, provides that— 


no money shall be drawn from the Treasury but in consequence of appropriations 
made by law * * *. 


In addition to these legislative powers, the Senate participates in 
the treaty-making process and the appointment power. 

All of these powers give the Congress a considerable voice in the 
determination of our foreign policy and the actions taken in support of 
it. Congress enacts the laws for the President to execute; it raises and 
supports the armies of which the President is Commander in Chief; 
in it, through the ‘power of the purse,’’ rests an almost ultimate 
power to determine whether government is conducted at all. 


D. COMBINATION OF POWERS 


In the field of foreign affairs, as in other fields of governmental activ- 
ity, many powers are shared by the executive and legislative branches. 
It is evident from the enumeration of executive and legislative powers 
that both branches have a constitutional voice in the major decisions 
affecting the country’s foreign relations. 

The Hoover Commission Task Force on Foreign Affairs observes 
that— 


* * * wnder the Constitution the President has an area in the conduct of 


foreign affairs in which he is independent of the Congress. The present character 
of the United States position in the world, however, has tended to restrict this 
sphere. The-result is that while to a very considerable extent the initiative 
remains with the President, the Government-wide conduct of foreign affairs 
requires joint executive-legislative cooperation, both in determination of objectives 
and to a lesser extent in formulation and execution of policies.* 





82’ The American Constitutional System (24. ev, ed.), New York, 1940, pp, 127-128. 
38 Hoover Commission Task Force Report on Foreign Affairs, p. 48. 
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IV. Tue PRecEDENTS 
A. FORMULATING THE FOREIGN POLICY OF THE UNITED STATES 


1. The President as representative of the Nation 


The primacy of the President as the representative of the Nation 
in foreign relations was enunciated by the Supreme Court in 1936 in 
United States v. Curtiss-Wright Export Corporation. The Court said: 


Not only, as we have shown, is the Federal power over externs! affairs in origin 
and essential character different from that over internal affairs, but participation 
in the exercise of the power is significantly limited. In this vast external realm 
with its important, complicated, delicate, and manifold problems, the President 
alone has the power to speak or listen as a representative of the Nation. He 
makes treaties with the advice and consent of the Senate; but he alone negotiates. 
Into the field of negotiation the Senate cannot intrude; and Congress itself is 
powerless to invade it. As Marshall said in his great argument of March 7, 1800, 
in the House of Representatives, ‘“The President is the sole organ of the Nation in 
its external relations, and its sole representative with foreign nations’’ (Annals, 
6th Cong., column 613). 

* + & * . + * 


It is important to bear in mind that we are here dealing not alone with an 
authority vested in the President by an exertion of legislative power, but with 
such an authority plus the very delicate, plenary, and exclusive power of the 
President as the sole organ of the Federal Government in the field of international 
relations—a power which does not require as a basis for its exercise an act of 
Congress, but which, of course, like every other governmental power, must be 
exercised in subordination to the applicable provisions of the Constitution. It is 
quite apparent that if, in the maintenance of our international relations, embar- 
rassment—perhaps serious embarrassment—is to be avoided and success for our 
aims achieved, congressional legislation which is to be made effective through 
negotiation and inquiry within the international field must often accord to the 
President a degree of discretion and freedom from statutory restriction which 
would not be admissible were domestic affairs alone involved. Moreover, he, not 
Congress, has the better opportunity of knowing the conditions which prevail in 
foreign countries, and especially is this true in time of war. He has his confidential 
sources of information. He has his agents in the form of diplomatic, consular, 
and other officials. Secrecy in respect of information gathered by them may be 
highly necessary, and the premature disclosure of it productive of harmful results.** 


* * -* * * * 
2, Power of the President to commit the Nation 


The President’s freedom to act in this respect and his power to 
make treaties and executive agreements permit him to commit the 
Nation to a course of action or become involved in one where the use; 
of armed forces may be ultimately required. 

E. S. Corwin observes that while the President— 
* * * 


* 


bert 


is consequently able to confront the other departments, aiid -the 
Congress in particular, with faits accomplis at will * * * on the other 


hand Congress is under no constitutional obligation to back up such frivecaqcortiplis 


a > > 35 . 
or to support the policies giving rise to them. feuloxe ei bas 


C. A. Berdahl, professor at the University of Illinois, carriessthé 
point further: 


ro1q 2tlt to tostdo ods 

The question has been raised whether, in view of the’ potter’ of Céngréss! ta 
declare war, the President is under a constitutional obligatibty Wét. t6' formttate’ 
and prosecute such diplomatic policies as might incur tht Fisk Uf Wat, dt Ww hether! 
in case grave consequences are feared, he should not, at,least-adwyise and-consult 
with Congress * * *, The idea that the Presidémti:dsitanderosenre »stch 
obligation * * * was raised in 1826, wheri’the propdsal: of Prestdeag Waris 

4 299 U. S. 304, at pp. 319-320. 

% The P see Office and Powers (3d Rev. Ed.), New York, 1948, pp. 218-219. 
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to send representatives to the Panama Congress aroused * * * opposition 
* * * largely on the ground that this congress was to be really a congress of 
belligerents, and that the United States by taking part, would compromise its 
neutrality, become involved in “entangling alliances” and incur the risk of war 
with Spain * * *, 

The important point to be noted, on which both advocates and opponents of the 
mission were agreed, is that, if it was within the power of the President alone to 
decide upon a certain diplomatic policy, such as this mission, it was likewise 
within his power, and his alone, to determine whether or not its consequences 
might inyolve the peace and safety of the country. The President having made 
his decision and carried out his policy, Congress and the country would be com- 
mitted to it, regardless of consequences.** 


J. M. Mathews takes the same view: 


In spite of the theory of the Constitution that Congress initiates war, this 
matter in practice is virtually under the control of the President. This comes 
about by virtue of the power of the President to manipulate the situation through 
the exercise of his military or diplomatic powers so as to secure or prevent a 
declaration of war by Congress.*? 

3. Power of Congress to limit Presidential action 

The Congress, however, is not required to leave the President with a 
free hand. E.S. Corwin points out that— 

The principle that the National Government is as to external affairs a com- 
pletely sovereign government being conceded, it logically follows that Congress’ 
legislative power in the same field is also plenary. Except indeed for its inability 
to require the President to exercise his concurrent powers in the same field, 
Congress has approximately as broad powers over such matters as has the 
British Parliament. And, of course, once Congress has legislated, the President 
becomes constitutionally obligated to take care that its laws be “faithfully 
exécuted.”**"" *'* 

Congress has * * * vast powers to determine the bounds within which a 
President may be left to work out a foreign policy. Indeed, it may effectively 
block Presidential policy by simply declining to pass implementing legislation—- 
appropriations for instance.*8 

Congress has not, in fact, left the President with a free hand. The 
revision of the neutrality laws during the 1930’s forbidding the export 
of arms and ammunition and prohibiting the arming of American 
merchant vessels—laws the President was bound by oath to execute— 
were limitations on Presidential action which the President accepted. 

Today, the President may feel that the interests of the United States 
require a broader base of mutual defense assistance. Yet, the law is 
specific. The President cannot, without violating the law, give 
assistance to ineligible nations without congressional approval, no 
matter how urgent he may find the need. 


B. NATURE OF THE PRESIDENT’S POWER AS COMMANDER IN CHIEF 


The power and authority as Commander in Chief is a military power 
and is exclusive. As the Supreme Court said in United States v. 
Sweeny— 


the object of this provision [vesting in the President the power as Commander in 
Chief] is to vest in the President the supreme command over all the military 
forces—such supreme and undivided command as would be necessary to the 
prosecution of a successful war.** 

36 War Powers of the Executive in the United States, Urbana, 1921, pp. 27, 30. 

37 The American Constitutional System (2d Rev. Ed.), New York, 1940, p. 317. 

388 The President: Office and Powers (3d Rev. Ed.), 1948, pp. 231-233. 

39 (1895) 157 U. S. 281, at p. 284. 
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E. S. Corwin adds the following: 


The power of the President as Commander in Chief is primarily that of military 
command in wartime, and as such includes, as against the persons and property 
of enemies of the United States encountered within a theater of military opera- 
tions, all the powers allowed a military commander in such cases by the Law of 
Nations.” 

The President’s powers include the power to establish rules and 
regulations for the government of the Army. In UL’nited States v. 

tliason, the Supreme Court said that— 
the power of the Executive to establish rules and regulations for the government 
of the Army is undoubted.*! 


And in Kurtz v. Moffit, this point was made in greater detail: 


_ The Army regulations derive their force from the power of the President as 
Commander in Chief, and are binding upon all within the sphere of his legal and 
constitutional authority. 


The Supreme Court has said further that— 


The authority of the President as Commander in Chief of the Army and Navy 
and the authority of Congress extends to all territories wherever the Army and 
Navy may go.® 

The President as Commander in Chief has authority to employ 

secret agents to enter the lines of the enemy and obtain information 
respecting its strength, resources, and movements. This was ap- 
prove ed by the Supreme Court in 1875 in Totten, Administrator, v. U.S. 
The question arose out of a claim for compensation under a contract 
made in 1861 between William A. Lloyd and President Lincoln. 
Mr. Justice Field said: 
He [the President] was undoubtedly authorized during the war, as Commander in 
Chief of the Armies of the United States, to employ secret agents to enter rebel 
lines and obtain information respecting the strength, resources, and movements of 
the enemy.“ 

The President is— 


made Commander in Chief of the Army and Navy of the United States at all 
times * * * and Commander in Chief of the militia only when called into 
the actual service of the United States. 





However, his power 


must be exercised in accordance with the laws and usages of nations, and in con- 
formity with acts of Congress, where the legislature possesses regulatory powers: 
otherwise his orders will afford no protection to an officer acting under them.*® 


As Commander in Chief, the President is— 


* * * authorized to direct the movements of the naval and military forces 
placed by law at his command, and to employ them in the manner he may deem 
most effective to harass, conquer, and subdue the enemy. He may invade the 
hostile country and subject it to the sovereignty and authority of the United 
States.” 


49 The Constitution and What It Means Today (9th Ed.), Princeton, 1947, p. 93. 

41 (1842) 16 Pet. 291, at p. 301. 

42 (1885) 115 U. S. 487, at p. 503. 

The Constitution of the United States (Annotated), 74th Cong., 2d sess., 8. Doc. No. 232, p. 383, citing 
Ex Parte Milligan (1866), 4 Wall. 2. 

“#92 U. S. 105, at p. 106. 

45 Johnson v. Sayre (1895) 158 U. 8. 109, at p. 115. 

46 Little v. Barreme (1804) 2 Cr. 170; The Constitution of the United States of America (Annotated), 74th 
Cong., 2d sess., S. Doe. No. 232, pp. 382-383. 

4? Fleming v. Page (1850) 9 How. 602, at p. 615. 
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This interpretation was reiterated in 1939 by a Federal district court 
in Nordmann v. Woodring, as follows: 


Under section 2, article 2 of the Constitution, the President is made the Com- 
mander in Chief of the Army and the Navy of the United States. Under this 
section, as Commander in Chief, the President has the power to employ the 
Army and the Navy in a manner which he may deem most effectual. This in- 
cludes the power to establish rules and regulations for the government of the 
Army and the Navy and such regulations made pursuant to the authority thus 
conferred upon the President have the force of law.‘ 


While the President is made Commander in Chief by the Con- 
stitution— 





Congress has the right to legislate for the Army, not impairing his efficiency as 
such Commander in Chief, and when a law is passed for the regulation of the 
Army, having that constitutional qualification, he becomes as to that law an 
executive officer, and is limited in the discharge of his duty by the statute.” 


Nevertheless, as pointed out in Swaim v. U. S.— 


* %* * there remains the significant fact in our military system that the 


President is always the Commander in Chief. Congress may increase the Army, 
or reduce the Army, or abolish it altogether; but so long as we have a military 
force Congress cannot take away from the President the supreme command. 
It is true that the Constitution has conferred upon Congress the exclusive power 
“‘to make rules for the government and regulation of the land and naval forces’’; 
but the two powers are distinct; neither can trench upon the other; the President 
cannot, under the disguise of military orders, evade the legislative regulations by 
which he in common with the Army must be governed; and Congress cannot in 
the disguise of ‘‘rules for the government’”’ of the Army impair the authority of 
the President as Commander in Chief.” 


F. R. Black, professor at the University of Iowa, observes that— 


* * * it should be noted that there are no express limitations on the Presi- 
dent’s power as Commander in Chief of the Army and Navy. But it should be 
remembered that, although the framers of the Constitution gave the President 
this apparently unlimited power, they gave him no Army or Navy to command. 
For this, he must come to Congress.*! 


On the other hand, Black emphasizes that-— 


* * * Congress itself cannot direct the conduct of campaigns. It cannot 
delegate that power to any person or persons. It can legislate relative to the 
size of the Army and Navy, the compensation of officers and men, the term of 
service as well as many matters, but the command of the Army and Navy, and 
with that the plan of campaign, is vested in the President.” 


Cc. USE OF FORCES BEYOND THE NATIONAL BOUNDARY 


1. General 


The power of the President as Commander in Chief has been 
exercised on Many occasions—sometimes without congressional sanc- 
tion and sometimes followed by congressional action. Most of the 
action has directly concerned the protection of American lives and 
property. ; 

The fourteenth amendment to the Constitution guarantees the 
privileges and immunities of citizens of the United States, and these 
have been held to include the right of protection abroad. 

48 28 F. Supp. 573, at p. 576. 
49 McBlair v. U. S. (1884) 19 Ct. Cls. 528, at p. 543. See also The Flying Fish (1804) 6 U.S. 170. 
50 (1893) 28 Ct. Cls. 173, at p. 221; affirmed (1897) 165 U. 8, 553. 


51 The Theory of the War Power Under the Constitution, 60 American Law Review (1926) 31, at p. 58. 
§2 Ibid., at p. 60. 
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In 1873, in the Slaughter House Cases, the Supreme Court said: 


Another privilege of a citizen of the United States is to demand the care and 
protection of the Federal Government over his life, liberty, and property when 
on the high seas or within the jurisdiction of a foreign government. Of this, 
there can be no doubt, nor that the right depends upon his character as a citizen of 
the United States.® 

It has been held that the President may use the Armed Forces in 
foreign territory to give this protection.“ There is also a sufficient 
basis for this action in international law, which has recognized the 
right of a State to employ its Armed Forces for the protection of lives 
and property of nationals abroad. Such action is permissible where 
the State in which nationals reside, because of revolutionary disturb- 
ances or other reasons, is unable or unwilling to afford them the 
protection to which they are entitled.” 

On numerous occasions the President has employed landing forces, 
naval forces on the high seas, and armed guards on national vessels to 
protect nationals, property, ships, commerce, and the national interest. 

Authorities differ on the number of instances in which American 
troops have been landed abroad for the protection of American in- 
terests. It is not necessary to describe all of the cases here. The 
difference lies largely in the judgment of what is an ‘‘instance,’’ the 
purpose and the duration of each. James Grafton Rogers, forme rly 
Assistant Secretary of State, lists 148, including full-scale wars.° 
J. Reuben Clark, formerly U nder Sec retary of State, lists 49 instances 
of the use of troops for the protection of citizens abroad.” Milton 
Offutt, then instructor at Princeton University, lists 76 such in- 
stances.“ A comprehensive list, compiled by the staff from several 
authorities, is given in appendix II to this memorandum. (See p. 
55 below.) Where the use of forces involved intervention, the 
causes were generally local disorders, revolutions, supervising elections, 
offenses against American citizens, and the pursuit of slavers and 
pirates. 

With the exception of the forces involved in the Boxer Uprising and 
the capture of Peking, the number involved was usually small. When 
more than a few troops were involved, congressional sanction was often 
obtained. The interventions were usually of short duration. None 
undertaken on Presidential initiative was expected to result in war, 
although some authorized by the Congress did lead to war or a status 
analogous to it. 


2. Protection of lives and property 

In 1854, the President directed United States naval forces to 
bombard Greytown, Nicaragua, because of the failure of that country 
to make reparation for an attack upon the American consul. The 


legality of this act was questioned in the courts; and in Durand vy. 
Hollins, the action was sustained, Mr. Justice Nelson said: 


Now as respects the interposition of the Executive abroad, for the protection of 
the lives or property of the citizen, the duty must, of necessity, rest in the dis- 


8316 Wallace 36, at p. 79. 

4 Perrin v. U.S. (1868), 4 Ct. Cls. 543: In Re Neagle (1890) 135 U.S. 1. 

5 Clark, J. R., Right to Protect Citizens in Foreign Countries by Landing Forces (2d Rev. Ed.), Govern- 
ment Printing Office, 1929. 

% World Policing and the Constitution, Boston, World Peace Foundation, 1945. 

Right To Protect Citizens in Foreign Countries by Landing Forces (2d Rev. Ed.), Washington, Govern- 
ment Printing Office, 1929. 

58 Protection of Citizens Abroad by the Armed Forces of the United States, Baltinore, 1928. 

hy Borchard, E. M., The Charter and the Constitution, 39 American Journal of International Law (1945) 
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cretion of the President. Acts of lawless violence, or of threatened violence 
to the citizen and his property, cannot be anticipated and provided for, and the 
protection, to be effectual * * * may * * * require the most prompt 
and decided action * * *. The great object and duty of government is the 
protection of the lives, es and property of the people composing it, whether 
abroad or at home, * * 


The Boxer Uprising of 1900-1901, which led to the capture of 
Peking by the Armed Forces of the United States, Great Britain, 
France, Russia, and Japan, is a good example of what was in reality 
action by an ‘international police force” to protect lives and property. 
Without waiting for congressional authorization, President McKinley 
sent an American contingent of 5,000 soldiers to fight—together with 
other forees—in “preventing a spread of the disorders or their recur- 
rence.”’*' As far as China was concerned, this was war, and she 
“declared” it to be so. The nature of the operation, involving the 
joint use of armed forces by the United States and other states whose 
diplomatic representatives were threatened by the siege of the Lega- 
tion Quarter in Peking, may be considered as collective measures.” 

Most of the United States action has occurred with the greatest 
frequency in Latin America, especially during revolutions. Use of 
United States Armed Forces has also been necessary in the South Sea 
Islands, Africa, in the Near and Far East.® 

As to the President’s power to send troops overseas to safeguard 
American interests, Edwin Borchard, professor at Yale University, 
has observed that: 

Inasmuch as the Constitution vests in Congress authority ‘‘to declare war” 
and does not empower Congress to direct the President to perform his constitu- 
tional duties of protecting American citizens on foreign soil, it is believed that the 
Executive has unlimited authority to use the Armed Forces of the United States 
for protective purposes abroad in any manner and on any occasion he considers 
expedient. 

As regards the President’s power to use the forces of the United 
States for the protection of American lives and property on foreign 
soil, J. Reuben Clark lays down the following propositions: 

1. The use of the forces of the United States in foreign countries to protect 
the lives and property of American :itizens resident in that country does not 
constitute an act of war, and is, therefore, not equivalent to a declaration of war. 

2. Inasmuch as the use in foreign countries of the military forces of this gov- 
ernment for the purpose of protecting American life and property therein situ- 
ated does not amount to an act of war or to a declaration of war, it is doubtful 
if Congress has authority directly to control such use.” 

3. Protection of the foreign policy and the national interests of the United 
States 

The United States joined other nations in extensive armed action 
against the Barbary States, Japan, Korea, Samoa, and China, to 
require them to meet civilized standards of international relations. 
It took similar measures on its own against Mexico, Haiti, the 

6° (1860) 4 Blatch. 451, at p. 454. 

61 See Rogers, J. G., World Policing and the Constitution, Boston, World Peace Foundation, 1945, pp. 
58-61; Elihu Root, Military and Colonial Policy of the United States 1916, pp. 333, 336-347; message of 
President McKinley in Foreign Relations, 1900, p. xiv. 

® Philip C. Jessup has characterized such action as ‘ta measure of forcible self-help, legalized by interns 1- 
tional! law because there has been no international orsiodattion competent to act in an emergency,’’ See 
Force Under a Modern Law of Nations, 24 Foreign Affairs (1946), p. 98. 

83 2 Moore, Digest of International Law, pp. 400-402, 414-418. 

6 Diplomatic Protection of Citizens Abroad, New York, 1916, p. 452. 


% Right to Protect Citizens ir Foreign Countries by Landing Forces (2d Rev. Ed.), Washington, 1929, 
pp. 39-40. 
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on. . r* . . 
Dominican Republic, and Nicaragua to enforce conformity with 
obligations to the world. 

The extent to which the President can go in the use of armed forces 
to further or protect the foreign policy of the United States has been 
commented on by Quincy Wright, professor at the University of 
Chicago, as follows: 

National territory, persons, ships, and official agencies are tangible things and 
there can be no question of the President’s right and duty to use the Armed Forces 
to protect them when actually attacked or in immediate danger. A more difficult 
problem arises when more remote danger or intangible policies are the object of 
attack. Can the President announce in behalf of the United States such policies 
as the Monroe Doctrine; the open door in, and the territorial integrity of, China; 
the police power corollary of the Monroe Doctrine; the good-neighbor policy; 
and United Nations solidarity against aggression, deemed to be in the interest of 
American defense and prosperity, and use the Armed Forces to maintain them? 
The announcement of such policies has often carried the implication that forces 
would be used if necessary. It would appear doubtful, however, whether the 
President can justify such uses of force without further authorization of law than 
can be found in any broad terms of the Constitution. If-such policies have the 
object of maintaining general international law, however, the President may 
justify action on the ground that international law is part of the law of the land.® 


4. Defense against invasion or threats to national safety 


(a) General.—On several occasions Presidents of the United States 
have acted to repel actual or threatened invasion of the United States 
or threats to our national safety. In 1793, President Washington, 
acting entirely on his own initiative, directed General Wayne to drive 
out of the Northwest Territory any British troops which might be 
found stationed there. In 1816, 1817, and 1818, under presidential 
orders, American forces invaded Florida to suppress English maraud- 
ers, freebooters, and Indian tribes who were raiding American 
settlements.” In 1846, President Polk directed General Taylor not 
only to repel any Mexican invasion of disputed territory, but to 
follow the invaders into Mexican territory until they were defeated. 
It was only after two battles had been fought that Congress declared 
that— 


by act of the Republic of Mexico, a state of warexists * * *.% 


In 1916 President Wilson sent troops into Mexico under command 
of General Pershing to apprehend the bandit leader, Villa, who had 
been raiding border towns. The expeditionary force remained \in 
Mexico for 8 months. Congressional approval was obtained by 
President Wilson, but only after Pershing’s troops had crossed the 
border.” 

(b) Martin v. Mott.—In Martin v. Mott the Supreme Court con: 
cluded that the President was empowered to act not only in cases of 
actual invasion, but also when there was “imminent danger of in- 
vasion’”’; and “imminent danger’’ was held to be a question of fact 
to be determined by the President. Mott, a citizen of New York, 
was contesting a sentence imposed by a court martial for failure to 

® Power of the President to Commit the United States to Participation in Military Sanctions, 38 American 
Journal of International Law (1944) at pp. 679, 682. 

* Clark, J. Reuben, Right To Protect Citizens in Foreign Countries By Landing Forces (2d Rev. Ed.) 
Washington, 1929, p. 52; Bernis, 8. F., A Diplomatie History of the United States (3d Ed.), New York, 1950, 
p. 190; Bailey, T. A., A Diplomatic History of the American People (2d Ed.), New York, 1942, pp. 168-172; 
Berdahl, C. A., War Powers of the Executive In The United States, Urbana, 1921, pp. 132-133; Upton, E., 
The Military Policy of the United States (3d Imp.), Washington, 1912, pp. 147-149. 

6§ 9 Stat. 9; Bemis, S. F., A Diplomatic History of the United States (8d Ed.), New York, 1950, nn. 239-240. 


® Callahan, J. M., American Foreign Policy in Mexican Relations, New York, 1932, pp. 561-563, 2 Hack- 
worth, pp. 291-298. 
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answer a militia call during the War of 1812. An act of Congress 
in 1795 provided that— 

whenever the United States shall be invaded, or be in imminent danger of invasion 
from any foreign nation or Indian tribe, it shall be lawful for the President of the 
United States to call forth such number of the militia of the State or States most 
convenient to the place of danger or scene of action, as he may judge necessary 
to repel such invasion and issue his order for that purpose. * * ¥*,70 


Mr. Justice Story said: 


The power thus confided by Congress to the President, is doubtless, of a very 
high and delicate nature. * * * But it is not a power which can be executed 
without a correspondent responsibility. It is, in its terms, a limited power, con- 
fined to cases of actual invasion, or of imminent danger of invasion. If it be a 
limited power, the question arises, by whom is the exigency to be judged of and 
decided? * * * Weare all of opinion, that the authority to decide whether 
the exigency has arisen belongs exclusively to the President, and that his decision 
is conclusive upon all other persons. We think that this construction necessarily 
results from the nature of the power itself, and from the manifest object contem- 
plated by the act of Congress. The power itself is to be exercised upon sudden 
emergencies, upon great occasions of state, and under circumstances which may be 
vital to the existence of the Union.” 

(c) President Lincoln’s actions.—President Lincoln’s conduct at the 
beginning of the Civil War represents perhaps the widest use of uni- 
lateral Presidential power without prior congressional sanction. It 
was nearly 3 months after the fall of Fort Sumter before President 
Lincoln convened the Congress in special session on July 4, 1861. 
In the 10 weeks interim, he declared a blockade of the Southern 
States, organized the available State militias into a 90-day volunteer 

a . 

force, called 40,000 volunteers for 3 years’ service, added 23,000 men 
to the Regular Army, and 18,000 to the Navy, used $2,000,000 from 
unappropriated funds in the Treasury to pay persons unauthorized 
to receive it, and took other action severely restricting civil righ ts. 
Most of this was done without any statutory authorization. The 
Congress later approved these actions. E. S. Corwin points out that 
Lincoln did this by joining the Presidential powers as Commander 
in Chief to those deriving from his duty to execute the laws and— 
from these two clauses thus united Lincoln proceeded to derive what he termed 
the ‘‘war power” to justify the series of extraordinary measures. * * *@ 
The exercise of these powers was thoroughly considered by the 
Supreme Court in The Prize Cases. The Court stated that the 
existence of war is a question of fact and that the President must meet 
the danger— 

in the shape that it presented itself, without waiting for Congress to baptize it 
with a name * * * he must determine what degree of force the crisis de- 
mands. * * * If awar be made by invasion of a foreign nation, the President 
is not only authorized but bound to resist foree by force. He does not initiate the 
war, but is bound to accept the challenge without waiting for any special legisla- 
tive authority. And whether the hostile party be a foreign invader, or States 


orgenized in rebellion, it is none the less a war, although the declaration of it 
be wnilateral.”’ % 


It should be noted, however, that Lincoln’s actions related to a 
civil war and not to a foreign war. How far is the exercise of wide 





7 1 Stat. 424. 

71 (1827) 12 Wheat. 19, at p. 28. 

72 The President: Office and Powers (3d Rev. Ed.), New York, 1948, p. 277. 
73 (1863) 2 Bl. 635, at p. 668. 
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Presidential authority in a civil war applicable to a foreign war? So 
far as domestic measures are concerned, observes E. S. Corwin— 
an indefinite power must be attributed to the President to take emergency meas- 


ures, even though Congress is thus confronted with irremediable faits accomplis 


and a permanent set given to policy touching matters of vital importance to 
the Nation.” 


5. Use of Armed Forces and war 


Although the President is Commander in Chief, his power is a 
military power and not a legislative one to declare war. The power 
to declare war resis solely in the Congress; and the other powers of 
Congress indicate that legislative power is involved in the conduct of 
war. 

As the Supreme Court said in LU’. S. v. Macintosh: 

The Constitution * * * wisely contemplating the ever-present possibility 
of war, declares that one of its purposes is to ‘provide for the common defense.” 
In express terms Congress is empowered “to declare war,’’ which necessarily 
connotes the plenary power to wage war with all the force necessary to make it 
effective; and ‘to raise * * * armies,’’ which necessarily connotes the 
like power to say who shall serve in them and in what way.” 

However, while the Congress has the power to declare war, the 
President has the power to make war. This is indicated by the 
debates in the Constitutional Convention on the question of vesting 
in Congress the power ‘‘to make war’’: 

Mr. Pinkney opposed the vesting this power in the legislature. Its proceedings 
were tooslow * * *, 


Mr. Butler * * *. He was for vesting the power in the President, who will 


have all the requisite qualities, and will not make war but when the Nation will 
support it. * * 


Mr. Sharman [Sherman] thought it stood very well. The Executive should be 
able to repel and not to commence war. ‘‘Make’ is better than “declare’’ the 
latter narrowing the power too much. 

The word “make” was changed to “declare” to give “* * * the 
Executive the power to repel sudden attacks.’ ” 

(a) Declaring war.—Congress has never declared war except as a 
consequence of the President’s acts or recommendations. It has 
never refused to authorize war when requested by the President. 
Out of nine serious and extended engagements: of force against other 
nations, four were conducted without Congress “declaring \ war’’ at all. 
Those engagements which took place without any congressional 
declaration are: The undeclared naval war with France, 1798-1800; 
the First Barbary War, 1801-05; the Second Barbary War, 1815; 
and the American-Mexican hostilities, 1914-17. Those where war 
was declared are: The War of 1812; the Mexican War; the Spanish- 
American War; and the First and Second World Wars.” 

Although Congress has “declared war” in the sense that a formal 
resolution has been enacted, four of the five ‘declarations’ have 
recognized the prior existence of war. Possibly the only exception 
was the War of 1812. The declaration of war in 1812 provided that— 
War be and the same is hereby declared to exist.” 





™ The President: Office and Powers (3d Rev. Ed.), New York 1948, p. 282. 

75 (1930) 283 U. S. 605, at p. 622. 

7 Debates in the Federal Convention of 1787 as reported by James Madison, in Tansill, C. C., Ed., Docu- 
ments Illustrative of the Formation of the Union of the American States, 69th Cong., Ist sess., H. Doc. 
No. 398, pp. 561-562. 

= Rogers, J. G., World Policing and the Constitution, Boston, World Peace Foundation, 1945, pp. 45 ff. 
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The others either recognized the existence of war by the act of some 
other State, as in the Mexican War and the First and Second World 
Wars, or recognized the existence of war as of some previous date, as 
in the Spanish-American War. The declaration of war against 
Mexico of May 13, 1846, provided that— 


whereas, by act of the Republic of Mexico, a state of war exists * * *,” 


In the case of the Spanish-American War, the declaration of April 25, 
1898 provided— 


* %* %* that war be, and the same is hereby declared to exist, and that war 


has existed since the twenty-first day of April * * * between the United 
States of America and the Kingdom of Spain * * * 

(b) War without declaration—judicial decisions —Two significant 
cases make the point that a state of war can exist without a formal 
declaration of war by the Congress. The first is Hamilton v. Me- 
Claughry, arising out of American participation in quelling the 
Boxer Uprising. <A corporal, tried and convicted by a United States 
court martial in Peking, contended that at the time of the homicide of 
which he was convicted, there prevailed neither war, insurrection, nor 
rebellion, and that the military court which had tried him was without 
jurisdiction and its judgment void. The court said: 


Again, it is the well-settled law that the existence of a condition of war must be 
determined by the political department of the Government; that the courts take 
judicial notice of such determination and are bound thereby. * * * In the 
present case, at no time was there any formal declaration of war by the political 
department of this Government against either the Government of China or the 
“Boxer” element of that Government. A formal declaration of war, however, is 
unnecessary to constitute a condition of war. * * * The question here is 
whether this Government was, at the time of the commission of a homicide by 
etitioner, prosecuting its right-in Chinese territory by force of arms. * * * 
‘he first duty of a state is the protection of the lives and property of its citizens 
wherever lawfully situate, by peaceable means if possible; if not, by force of arms. 
More especially must this protection be afforded the representatives of this Gov- 
ernment in a foreign country.*! 


The other case is New York Life Insurance Company v. Bennion, 
arising out of the attack on Pearl Harbor. Mrs. Bennion brought 
action against the New York Life Insurance Co. for double indemnity 
payment on the policy held by her husband. Captain Bennion, 
commanding officer of the U. S. S. West Virginia, was killed on the 
bridge of his ship on December 7, 1941, during the attack on Pearl 
Harbor. The insurance policy prov ided double indemnity for acci- 
dental death, but not for death resulting from “war or any act incident 
thereto.”’ The problem was whether the existence of war is dependent 
upon a formal declaration by the Congress. 

The Court said: 


No one denies the grim reality that the attack beginning December 7, 1941, 
at about 7:30 a. m. Honolulu time, marked the commencement of an armed 


% 9 Stat. 9. The declaration of war of April 6, 1917, provided “that the state of war between the United 
States and the Imperial German Government which has been thrust upon the United States is hereby 
formally declared * * * (40 Stat. 1). The declaration of December §, 194], against Japan, contained a 
preamble but was otherwise the same as that of April 1917. The resolution of December 8, 1941, provided: 
“Whereas the Imperial Government of Japan has committed unprovoked acts of war against the Govern- 
ment and peonle of the United States of America: Therefore be it resolved * * * that the state of war 
between the United States and the Ir npe rial Government of Japan which has been thrust upon the United 
States is hereby formally dec Is red * *’ (55 Stat. 795). The declaration of war of December 11, 141, 
against Germany provided: ‘‘Whereas the Government of Germany has formally declared war against 
the Government and people of the United States of America: Therefore be it resolved * * * that the 
state of war between the United States and Germany which has been thrust upon the United States is 
hereby formally declared (55 Stat. 796). The declaration of war against Italy of December 11, 1941, fol- 
lowed the same form as that against Germany (55 Stat. 797). 

80 30 Stat. 364. 

81 (1905) 136 Fed. 445, at pp. 449-450, 
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conflict between two sovereign nations which ended only when the Japanese 
surrendered nearly 4 years later. Furthermore, it seems to be agreed that the 
existence or nonexistence of a state of war is a political question, to be determined 
by the political department of our Government. The basic difference lies in the 
contention on the one hand that a formal declaration by the Congress, which 
alone has the constitutional power to declare and make war, is an essential 
prerequisite to judicial cognizance of its existence; and the contention on the 
other hand, that the existence of a war is not dependent upon its formal declara- 
tion but rather is determinable from an appraisal of actualities; that the formal 
declaration by Congress on the day after the attack was merely a formal recogni- 
tion of that which was already actually in existence. * * * 

When one sovereign nation attacks another with premeditated and deliberate 
intent to wage war against it, and that nation resists the attacks with all the force 
at its command, we have war in the grim sense of reality. It is war in the only 
sense that men know and understand it. Mankind goes no further in his definitive 
search—he does not stand on ceremony or wait for technical niceties. * * * 

Let us suppose that Congress was not in session on December 7th when the 
Japanese attacked, and could not convene for 30 days, therefore could not and 
did not formally declare or recognize a state of war until January 8, 1942. Mean- 
while, the President, acting in his capacity as Commander and Chief of the 
Armed Forces, took all available measures, not only to repel the invasion, but 
waged, as we did, an offensive war at Midway and throughout the Pacific. And 
let us suppose that the insured here had been killed on January 7, 1942, in one 
of the many sea battles which raged over the Pacific immediately after the Pearl 
Harbor attack. In these circumstances, it cannot be denied that the acts and 
conduct of the President, acting in furtherance of his constitutional authority 
and duty, would constitute a political determination of a state of war of which the 
courts would take judicial notice. We can discern no demonstrable difference in 
the supposition and the actual facts, and we therefore conclude that the formal 
declaration by the Congress on December 8th was not an essential prerequisite to a 
political determination of the existence of a state of war commencing with the 
attack on Pearl Harbor. * * **% 


(c) Effect of existing technical state of war.—It should be noted that 
the United States is still technically in a state of war. Although the 
Supreme Court has indicated that there are boundaries of power 
which even a technical state of war may not serve to. extend * yet, 
as stated by Mr. Justice Jackson, concurring in Woods v. Cloyd W. 


Miller Co 


We have armies abroad exercising our war power and have made no peace 
terms with our allies, not to mention our principal enemies. 


These circumstances may permit the President to exercise his power 
to reinforce our troops abroad or take other action calculated to 
support our position, lines of communication, supply, or the like, 
even though these moves might constitute military efforts of a major 
character. 


However, Congress may terminate the state of war, as it did in 1921 
after the First World War. E. S. Corwin says 


Unquestionably [Congress] may repeal its authorization of hostilities, which is 
all that is meant legally by the term “‘war’’; and while such repeal would not bring 
about peace in a way to bind the other party to the war, it would produce a 
technical condition of peace so far as the United States was concerned * * * 85 

Congress has the right * * * simply by virtue of its power to repeal 
previous enactments, to declare hostilities * * * to be at an end, and its 
declaration to this effect, once duly enacted, will be binding upon the courts and 
the Executive alike.** 


8 (1946) 158 F. 2d 260, at pp. 262, 264. 

83 Fleming v. Mohawk Wrecking and Lumber Co. (1947), 331 U. S. 111. 

% (1948) 333 U. S. 138, at R 147. 

% The Constitution and What It Means Today (9th Ed.), Princeton, 1947, p. 63. 

% The Power of Congress to Declare Peace, 18 Michigan Law Review (1920) 669, at p. 674. 
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6. Power to use forces abroad in time of peace 


Although the power of Congress to declare war has, in use, been 
severely limited, what are the limits upon Presidential action? If 
the President can dispatch forces to foreign countries for action in 
time of war, can he dispatch them thence for garrison duty in time 
of peace? Here, the authorities and the practice are at variance. 

(a) \ iews of authorities.—In response to a query made by a Member 
of the Congress on June 3, 1940, on whether the President of the 
United States had the authority under existing law to order Federal 
troops into service outside of the possessions of the United States, the 
Judge Advocate General of the Army stated: 


He (the President) may not raise armies. This the Congress is responsible for 
doing (Censtitution, art. I, soc. VIII, clause 12). Once raised an army of the 
United States is under the sole and exclusive direction of the President. Their 
movement and implementation is at the President’s discretion, limited only by 
whether or not an intended use would constitute an initiation or declaration of 
war by the President, if carried through.” 


It would appear from this memorandum that the President could not 
move troops if the purpose in so doing was to initiate or declare a war. 
This conforms with the view in The Prize Cases, where the Supreme 
Court said: 


He has no power to initiate or declare a war either against a foreign nation or 
a domestic State.® 


Garrard Glenn, professor at the University of Virginia, says that— 


* %* * the Constitution places with Congress the power of declaring war. It 


follows that, although the conduct of the war, once its state is created by con- 
gressional action, is with the President, yet the latter has no power to direct the 
Armed Forces of this country against any nation with whom, for the lack of action 
by the legislative branch of our Government, we are at peace.** 


W. W. Willoughby, professor at Johns Hopkins University, asserts 
that the President has exclusive discretion to send forces outside the 
country in time of peace, although he cites Elihu Root as a contrary 
authority: 


There has been no question as to the constitutional power of the President of 
the United States, in time of war, to send troops outside of the United States 
when the military exigencies of the war so require. This he can do as Commander 
in Chief of the Army and Navy, and his discretion in this respect can probably 
not be controlled or limited by Congress. 

As to his constitutional power to send United States forces outside the country 
in time of peace, when this is deemed by him necessary or expedient as a means 
of preserving or advancing the foreign interests or relations of the United States, 
there would seem to be equally little doubt, although it has been contended by 
some that the exercise of this discretion can be limited by congressional statute. 
That Congress has this right to limit or to forbid the sending of United States 
forces outside of the country in time of peace has been asserted by so eminent an 
authority as Ex-Secretary Root. It would seem to the author, however, that the 
President, under his powers as Commander in Chief of the Army and Navy, 
and his general control of the foreign relations of the United States, has this 
discretionary right constitutionally vested in him, and, therefore, not subject to 
congressional control. Especially, since the argument of the court in Myers v. 
United States (272 U.S. 52), with reference to the general character of the executive 
power vested in the President, and, apparently, the authority impliedly vested 
in him by reason of his obligation to take care that the laws be faithfully executed, 
it is reasonable to predict that, should the question be presented to it, the Supreme 
Court will so hold. Of course, if this sending is in pursuance of express provisions 

* Memorandum to the Adjutant General, June 17, 1940. 

8 (1862) 2 Black 635, at p. 668 

* The Army and the Law (Rev. Ed.), New York, 1943, p. 86. 
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of a treaty, or for the execution of treaty provisions, the sending could not reason- 
ably be subject to constitutional objection.” 


Chief Justice Taft supports this view: 


The President is the Commander in Chief of the Army and Navy, and the 
militia when called into the service of the United States. Under this, he can 
order the Army and Navy anywhere he will, if the appropriations furnish the 
means of transportation. Of course, the instrumentality which this power 
furnishes gives the President an opportunity to do things which involve con- 
sequences that it would be quite beyond his power under the Constitution directly 
to effect.” 


Edwin Borchard, on the other hand, maintains that congressional 
authority limits the scope of executive power if war is a possibility: 


His action in landing troops for the protection of American citizens * * * 
is limited to small, backward, or weak countries, where the American citizen or his 
property is in immediate danger or where the intervention is assented to, where 
small forces are involved, and where the activity could not possibly lead to war. 
If the President even faintly suspects that intervention might lead to war, it is his 
duty, as President Wilson undertook in the Vera Cruz expedition of 1914 against 
Mexico, to obtain the consent of Congress$for his proposed enterprise. * * *® 


However, Chief Justice Taft makes the point that: 


What constitutes an act of war by the land or naval forces of the United States 
is sometimes a nice question of law and fact. It really seems to differ with the 
character of the nation whose relations with the United States are affected. The 
unstable condition as to law and order of some of the Central American Republics 
seems to create different rules of international law from those that obtain in 

overnments that can be depended upon to maintain their own peace and order. 
t has frequently been necessary for the President to direct the landing of naval 
marines * * * to protect the American consulate and American citizens 
and their property. He has done this under his general power as Commander in 
Chief. * * * In practice, the use of naval marines for such a purpose has 
become so common that their landing is treated as a mere local police measure, 
whereas if troops of the Regular Army are used for such a purpose, it seems to 
take on the color of an act of war.® 


E. S. Corwin takes a slightly different view on the question of 
whether the President may, without authorization of Congress, take 
measures which are technically acts of war in protection of American 
rights and interests abroad. He says: 

The answer returned both by practice and by judicial doctrine is yes. * * * 
Of course it may be argued and has in fact been argued many times, that the 
President is under constitutional obligation not to incur the risk of war in the 
prosecution of a diplomatic policy without first consulting Congress and getting 
its consent. In view, nevertheless, of what has been said already, the supposed 
principle is clearly a maxim of policy rather than a generalization from consistent 
practice.“ 

(b) Stationing of United States forces abroad—Atlantic bases, Green- 
land, and Iceland.—The years immediately preceding the Second 
World War afford three examples of the dispatch of forces to foreign 
territory in time of peace for a reasons. All of them occurred 
before the United States became a belligerent. 

The first instance was the occupation by our troops of the naval and 
air bases acquired from Britain in exchange for 50 destroyers. The 
bases were acquired through an Executive agreement that was not 
submitted to the Senate for approval. The exchange was effected 

* The Constitutional Law of the United States (2d ed.) New York, 1929, vol. III, p. 1567. 

® Our Chief Magistrate and His Powers, New York, 1925, p. 94. 

% The Charter and the Constitution, 39 American Journal of International Law (1945) 767, at pp. 768-769. 
Cf. his earlier statement in Diplomatie Protection of Citizens Abroad, 1916, p. 452 (see p. 17 above). 


* Our Chief Magistrate and His Powers, New York, 1925, pp. 94, 95. 
* The President: Office and Powers (ist ed.), New York, 1940, pp. 246, 249. 
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between the Governments and, on September 3, 1940, the President 
informed Congress of the action taken. 

The war in Europe had left Greenland in an uncertain status after 
Germany invaded Denmark. The strategic position of the island made 
it ae to both Great Britain and Germany. On April 10, 1941, 
the Secretary of State announced the text of an agreement signed by 
himself and the Danish Minister the day before. It was announced 
that Greenland would be occupied by American troops. The sover- 
eignty = Denmark was recognized. James Grafton Rogers has 
observed: 


This was an armed occupation of the territory of a foreign power, amicably 
arranged with the local inhabitants, and with a minister cut off from his country. 
Its purpose was military, in aid of our belligerent friends and more distantly of 
ourselves if the war should go badly with them. The Commander in Chief ordered 
the event. Congress was not consulted or even directly informed * * *.% 

Iceland, an independent sovereign State, had been occupied by 
British troops. Through an exchange of letters, sometime in June 
1941, President Roosevelt and the Prime Minister of Iceland, appar- 
ently arranged for American troops to replace British troops. The 
landing of our troops was reported to Congress by the President in a 
special message on July 7, 1941, the same day our forces landed. 
The President transmitted the documents to Congress “for informa- 
tion” and did not request any action. In his message the President 
said: 

The United States cannot permit the.occupation by Germany of strategic out- 
posts in the Atlantic to be used as air or naval bases for eventual attack against 
the Western Hemisphere. We have no desire to see any change in the present 
sovereignty of those regions. Assurance that such outposts in our defense frontier 
remain in friendly hands is the very foundation of our national security and of the 
national security of every one of the independent nations of the New World. 
* %* * ‘It is, therefore, imperative that the approaches between the Americas 
and those strategic outposts, the safety of which this country regards as essential 
to its national security, and which it therefore must defend, shall remain open and 
free from all hostile activity or threat thereof. * * * As Commander in 
Chief I have consequently issued orders to the Navy that all necessary steps be 
taken to insure the safety of communications in the approaches between Iceland 
and the United States, as well as on the seas between the United States and all 
other strategic outposts.” 

Admiral H. R. Stark, United States Navy, then Chief of Naval 
Operations, said in a letter to Harry Hopkins: “TI realize that this is 
practically an act of war.’ ” 


7. Limitations on the Chiasndiidlen in Chief 


Constitutional authority to use the land forces of the United States 
abroad involves the status of the Regular forces and the status of the 
Reserve components—the militia, the National Guard, and the other 
Reserve components of the Army. 

There is a distinction between the President’s control over the Army 
and Navy and his control over the militia. 

(a) Use of the Militia outside the United States.—Article II, section 
2, of the Constitution makes the President Commander in Chief of 
the militia only ‘when called into the actual service of the United 
States.’’ The President thus does not control the militia at all times 
as he does the Regular forces. 

95 Rogers, J. G., World Policing and the Constitution, Boston, World Peace Foundation, 1945, p. 70. 


% U.S., House of Representatives, 77th Cong., Ist sess., H. Doc. No. 307. 
7 Sher Tw ood, R. E., Roosevelt and Hopkins, New York, 1948, p. 290. 
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The President cannot order the militia into service upon his own 
authority as Commander in Chief. Article I, section 8, of the Con- 
stitution vests in Congress the power “to provide for calling forth the 
militia.” Congress, in various acts, has given the President definite 
authority to call the militia under certain circumstances; but his 
power derives from legislatively exercised power and not from Presi- 
dential power under the Constitution. The President is limited in 
the purposes for which he may use the militia, even when properly 
under his command. According to article I, section 8, of the Con- 
stitution, Congress can provide for calling forth the militia only ‘‘to 
execute the laws of the Union, to suppress insurrections, and to repel 
invasions.”’ 

The question of whether the militia may be sent outside the United 
States to repel invasions has been raised a number of times. In the 
War of 1812, the Seminole War of 1818, and the Mexican War of 1846, 
the militia was actually used across the borders of the United States.” 

In 1912, Attorney-General Wickersham rendered an opinion on the 
authority ‘of the President to send the militia into a foreign country 
with the Regular Army as part of an army of occupation to intervene 
under conditions short of actual warfare.” 

While the Attorney-General held that the militia might be taken 
across the border to repel an invasion, he maintained that— 


* %* * this is quite different from and affords no warrant for sending the 


militia into a foreign country in time of peace and when no invasion is made or 
threatened.'! 


Attorney-General Wickersham continued: 


It is true that treaties made in pursuance of the Constitution are, equallv with 
acts of Congress, the supreme law of the land; but their observance, outside of our 
own jurisdiction, cannot be enforced in the same way * * * We cannot send 
either the Regular Army or the militia into a foreign country to execute such 
treaties or our laws. Such an invasion of a foreign country would be an act of war. 

Outside of our own limits the laws of the Union are not executed by armed 
force, either Regular or militia. 

The Constitution had already given to Congress the unlimited power to declare 
war, at any time and for whatever cause it chose. It did not, in this provision, 
attempt the useless thing of giving to Congress an additional power to declare war, 
or to afford an additional ground for doing so. 

What is certainly meant by this provision is, that Congress shall have power 
to call out the militia in aid of the civil power, for the peaceful execution of the 
laws of the Union, wherever such laws are in force and may be compulsorily 
executed, much as a sheriff may call upon the posse comitatus to peacefully 
disperse a riot or execute the laws * * *. 

The plain and certain meaning and effect of this constitutional provision is to 
confer upon Congress the power to call out the militia “‘to execute the laws of 
the Union” within our own borders where, and where only, they exist, have any 
force, or can be executed by anyone. This confers no power to send the militia 
into a foreign country to execute our laws which have no existence or force there 
and cannot be there executed * * *, 

I think that the constitutional provision here considered not only affords no 
warrant for the use of the militia by the General Government, except to suppress 
insurrection, repel invasions, or to execute the laws of the Union, but, by its 
careful enumeration of the three occasions or purposes for which the militia may 
be used, it forbids such use for any other purpose * * *.,!®! 


% Berdahl, C, A., War Powers of the Executive of the United States, Urbana, 1921, p. 132. 
% 29 Opinions of the Attorney General 322. 

1© Tbid., at p. 324. 

10 [bid., at pp. 324, 325, 327, 329, 
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C. A. Berdahl supports this view, saying that— 


* %* * practically all authorities seem to agree that it (the militia) cannot 
be used, as militia, for the purpose of invading a foreign country or carrying on an 
offensive war outside the jurisdiction of the United States. 

(b) The militia clause of the Constitution and use of Reserve com- 
ponents.—The precedents indicate that so far as concerns the limita- 
tions on the use of the Reserve components of the Army in foreign 
countries, the militia clause is no restriction. These forces are created 
under the power of Congress to raise and support armies and not 
under the power to provide for a militia. 

The National Defense Act of 1916 provided for the organization, 
training, and use of various Reserve Army components, including the 
National Guard and the National Guard Reserve, that would be 
under the control of the States but subject to call into national service. 
It provided for an ‘‘Army of the United States’ consisting of the 
Regular Army, the National Guard of the United States, the National 
Guard while in the service of the United States, the Enlisted Reserve, 
and the Organized Reserve Corps.'® 

The act of 1916, according to C. A. Berdahl: 

* * * jnereased considerably the President’s powers to use the militia forces 
at his discretion, since the troops so “federalized”’ were by that action automati- 
cally discharged from the militia and taken over bodily into the national forces, 
and might therefore be used, not merely as militia, but for any purpose for which 
the Regular military and naval forces might be used. * * * It was under 
the provision of this act that the President was enabled to send the National 
Guard organizations overseas during the recent war, practically intact, and thus 


add in short order an immense number of already organized and at least partly 
trained men to the fighting forces.'™ 


The question of whether the militia clause limited the power to 
raise a ‘national army’ which included National Guard forces and 
men drafted into the “Army of the United States” was raised in the 
Selective Draft cases and Cox v. Wood."* The Draft Act of 1917 ™ 
provided for a National Army to be raised by increasing the Regular 
forces, by incorporating into it the National Guard and National 
Guard Reserve already called to Federal service under the National 
Defense Act of 1916; by raising a volunteer force; and by drafting 
men to keep the National Army at full strength. 

In the Selective Draft Cases the Supreme Court said: 

* * * [There is a] want of foundation for the contention that, although it 
be within the power to call the citizen into the army without his consent, the army 
into which he enters after the call is to be limited in some respects to services for 
which the militia it is assumed may only be used, since this admits the appropriate- 
ness of the call to military service in the army and the power to make it and yet 
destroys the purpose for which the eall is authorized—the raising of armies to be 
under the control of the United States. 





102 War Powers of the Executive in the United States, Urbana, 1921, p. 134, 

103 39 Stat. 166. The Army Organization Act of 1950 (Public Law 581, 81st Cong.) amends the act of 1916 in 
several respects. Section 2 (a) of the act of 1950 provides: ‘‘The terms ‘Army of the United States’ and 
‘Army’ are synonymous and mean the Army or armies referred to in the Constitution of the United States, 
less that part established by law as the Air Force. The Army includes the components and persons pre- 
scribed in section 301 of this act’’; and section 301 provides: ‘*The Army includes the Regular Army, the 
National Guard of the United States, and the Organized Reserve Corps; all persons appointed, enlisted, or 
inducted in the above-named components; all persons appointed, enlisted, or inducted in the Army without 
specification of component; and all persons serving in the Army under call or conscription under any provi- 
sion of law, including members of the National Guard of the several States, Territories, and the District of 
Columbia when in the service of the United States pursuant to call as provided by law.” 

iM War powers of the Executive in the United States. Urbana, 1921, p. 107 

105 (1918) 245 U. S. 366, 

6 (1918) 247 U.S. 3. 

107 40 Stat. 76. 
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' The fallacy of the argument results from confounding the constitutional pro- 
visions concerning the militia with that conferring upon Congress the power to 
raise armies. It treats them as one while they are different. * * * When the 
two were combined and were delegated to Congress all governmental power on that 
subject was conferred, a result manifested not only by the grant made but by the 
limitation expressly put upon the States on thesubject. The army sphere therefore 
embraces such complete authority. But the duty of exerting the power thus 
conferred in all its plenitude was not made at once obligatory but was wisely left 
to depend upon the discretion of Congress as to the arising of the exigencies which 
would call it in part or in whole into play. There was left therefore under the 
sway of the States undelegated the control of the militia to the extent that such 
control was not taken away by the exercise by Congress of its power to raise 
armies. This did not diminish the military power or curb the full potentiality 
of the ritht to exert it but left an area of authority requiring to be provided for 
(the militia area) unless and until by the exertion of the military power of Congress 
that area had been circumscribed or totally disappeared. * * * But because 
under the express regulations the power was given to call for specified purposes 
without exerting the army power, it cannot follow that the latter power when 
exerted was not complete to the extent of its exertion and dominant. Because 
the power of Congress to raise armies was not required to be exerted to its full 
limit but only as in the discretion of Congress it was deemed the public interest 
required, furnishes no ground for supposing that the complete power was lost by 
its partial exertion. Because, moreover, the power granted to Congress to raise 
armies in its potentiality was susceptible of narrowing the area over which the 
militia clause operated, affords no ground for confounding the two areas which 
were distinct and separate to the end of confusing both the powers and thus 
weakening or destroying both.’ 


In Cor v. Wood, it was argued that although Congress had power 
to call citizens to compulsory service in virtue of the militia clause, 
that power was limited to the purposes of the militia clause, and that 
the draft was illegal because it was made under an act avowedly for 
the purpose of military duty in a foreign country. The Supreme 
Court reaffirmed the Selective Draft Cases, and rejected the argu- 
ments, saying: 


* * * the constitutional power of Congress to compel military service * * * 
was based on the following propositions: ‘‘(a) That the power of Congress to 
compel military service and the duty of the citizen to render it when called for 
were derived from the authority given to Congress by the Constitution to declare 
war and to raise armies. (+) That those powers were not qualified or restricted 
by the provisions of the militia clause, ont tenes the authority in the exercise of 
the war power to raise armies and use them when raised was not subject to limita- 
tions as to use of the militia, if any, deduced from the militia clause.’’ ™ 


(c) Congressional limitations—views of authorities—Despite the 
breadth of the President’s power as Commander in Chief, Congress can 
limit it through the power to raise and support armies, whether in 
time of war or peace. This includes the power of the purse. 

H. E. Willis, professor at Indiana University Law School, says: 


Under its power to raise and support armies and to provide and maintain navies, 
Congress has the full power to increase and reduce the Army (Street v. (7. S., 1890, 
133 U. S. 299, at p. 307). The power of the Federal Government in this r spect 
is so complete that habeas corpus will not lie from a State court to obtain the 
liberty of a soldier held by an officer of the Federal Government (Tarble’s case, 
1871, 13 Wall. 397, at p. 408)."° 


C. A. Berdahl adds that: 


The President is vested with no constitutional power in regard to the raising and 
the organization of the Armed Forces. He derives none from his position before 
international law. Hence, such powers as he does possess in this respect must 


1% (1918) 245 U. S. 366, at pp. 381-384, 
109 (1918) 247 U.S. 3, at p. 6 
1 Constitutional Law of the United States, Bloomington, 1936, p. 447. 
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rest wholly upon the authority of custom and statute. Congress in this field is 
supreme, but Congress has from the first recognized the wisdom and necessity of 
entrusting the President with some statutory authority, which has at times 
amounted to the exercise of a considerable discretionary power.!" 


Although the President’s power is that of a supreme military com- 
mander, in the words of E. S. Corwin: 


There is one power of supreme military command the President curiously lacks— 
that of choosing his subordinates. Not only does Congress determine the grades to 
which appointments may be made and lay down the qualifications of appointees, 
but it has alwavs been assumed that the Senate shares the appointing power in 
the case of military as well as civil officers. Without doubt, Congress could 
transfer the power to “‘the President alone,” but it has never done so," 


Except for Lincoln’s actions, Presidents have used only the forces 
available to them. The President’s power is restricted to these forces, 
and Congress can refuse to ‘“‘raise and support” additional forces for 
purposes it does not approve. In time of war, however, the situation 
is different, and Congress has usually afforded the President broad 
powers. E. 8S. Corwin observes on this point that— 


Actually, Congress has never adopted any legislation that would seriously cramp 
the style of a President who was attempting to break the resistance of an enemy 
or seeking to assure the safety of the national forces." 


Chief Justice Taft points out that Congress— 


cannot provide an Army of which the President must be Commander in Chief, and 
then in the law of its creation limit him in the use of the Army to enforce any of the 
laws of the United States in accordance with his constitutional duty." 


J. M. Mathews goes further in support of Executive power as 
against the authority of Congress to limit the use of forces: 


* %* * when appropriations have been made and forces have thus been placed 
at the disposal of the President, he may appoint the military and naval officers and 
has full control over the direction of the movements of the forces, not only in this 
country, but also on the high seas and abroad * * *, It is doubtful whether 
Congress could even indirectly control the President’s power as Commander in 
Chief to direct the movement of the forces through provisions in appropriation 
bills making funds available for the support of the Army only on condition that it 
is employed in a certain way or upon certain territory.'% 


E. S. Corwin, viewing the matter in the light of the President’s 
power as Commander in Chief and his powers of foreign relations, 
observes that— 


The point is that the sort of foreign policy which present-day conditions require 
can never be kept going by attributing to the President, as in the past, the simple 
power to order the Navy around without consulting Congress. Far otherwise; 
Congress must be constantly asked to exercise powers which no President has 
ever ventured to exercise on any scale—the power to tax, to pledge the credit of 
the United States, to raise armies, to regulate commerce, and so forth and so 
forth. And if Congress cannot be persuaded to back Presidential policy by bring- 
ing these powers to its support, then—the idea of a Presidential coup d’état being 
dismissed— the policy fails, and that is all there is to it."* 


(d) Congressional limitations—the practice —In_ selective-service 
legislation Congress has in fact limited the power of the President to 
use the forces made available to him. Section 3 (e) of the Selective 
Training and Service Act of 1940 provided that: ™ 


111 War Powers of the Executive in the United States, Urbana, 1921, p. 101. 

12 ane President: Office and Powers (3d Rey. Ed.), New York, 1948, p. 317. 

113 Tbid., p. 315. 

14 The Boundaries Between the Executive, the Legislative, and the Judicial branches of the Government, 
25 Yale Law Journal (1916) 599, at p. 612. 

16 The American Constitutional System (2d Rev. Ed.), New York, 1940, p. 315. 

116 President: Office and Powers (3d Rev. Ed), New York, 1948, p. 271. 

7 Public Law 783, 76th Cong., 54 Stat. 885. 
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Persons inducted into the land forces of the United States under this Act shall 
not be employed beyond the limits of the Western Hemisphere except in the 
Territories and possessions of the United States, including the Philippine Islands, 


On December 13, 1941, this provision was suspended ‘during the 
existence of any war in which the United States is engaged, and ans 
the 6 months immediately following the termination of —_ suc 
war’;"® in 1946 it was repealed."* In 1945 Congress extended the 
operation of the Selective Training and Service Act of 1940 and in- 
serted the following proviso: '™ 
And provided further, That no man under nineteen vears of age who is inducted 
into the land or naval forces under the provisions of this Act shall be ordered into 
actual combat service until after he has been given at least six months of military 
training of such character and to the extent necessary to prepare such inductee 
for combat duty; this proviso shall not be construed as preventing the assignment 
of enlisted men of the Navy or Coast Guard and the Reserve components thereof 
to duty for training on combat vessels of the Navy or Coast Guard and at naval 
bases beyond the continental limits of the United States. 


V. Tue Propiems 


Discussion of the constitutional powers of the President and the 
Congress in our foreign relations becomes particularly important in 
the light of two major undertakings of our foreign policy since the 
end of World War II. The military action in Korea and the military 
implications of our obligations in the North Atlantic treaty raise 
serious constitutional and practical questions that affect the use of 
national power to further the best interests of the United States. 


A. ACTION IN KOREA 


Our membership in the United Nations carries with it certain 
commitments and obligations. That being so, it is important to 
examine the United States action in Korea which the President de- 
clared to be “In keeping with the United Nations Security Council’s 
request for sieaaet’ tor tie Republic of Korea in repelling the North 
Korean invaders and restoring peace in Korea. * * *” ™ 


1. The background 


For purposes of this study, it is important to determine the nature 
of the conflict, the authority of the United Nations under the Charter, 
the obligation of the United States to support the Security Council’s 
action on the Korean conflict and the status of General MasAvthur 
in relation to the United Nations. 

(a) Nature of the conflict.—The invasion of the Republic of Korea 
by the armed forces of North Korea on June 25, 1950, was found by 
the United Nations Security Council in its resolution of the same date 
to constitute a breach of international peace. The United Nations 
Commission on Korea referred to the invasion as— 


an act of aggression initiated without warning and without provocation in execu- 
tion of a carefully prepared plan.™ 


8 Public Law 338, 77th Cong., 55 Stat. 799, sec. 1. 

8 Public Law 473, 79th Cong., 60 Stat. 342, sec. 4. 

120 Public Law 54, 79th Cong., 59 Stat. 166, sec. 2. 

121 Statement by the President of the United States, June 30, 1950, on further military action in Korea. 
See Appendix I, p. 44 below. 

12 Report of the United Nations Commission on Korea, UN Doc A/1350, September 8, 1950, p. 82. 
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The Eighty-first Congress made provision for the use of United 
States troops in Korea by making appropriations. Further, the 
Revenue Act of 1950,™ provides for certain income tax exemptions 
for members of the Armed Forces serving in combat zones. The 
act defines the term “‘combat zone’’ to mean— 
any area which the President of the United States, by Executive order, designates, 


for the purposes of this paragraph, as an area in which Armed Forces of the United 
States are or have [after June 24, 1950] engaged in combat. 


An Executive order was issued by the President on December 20, 
1950, as follows: 


Executive Orper 10195 Desianatinc KoreA AND ADJACENT WATERS AS 
ComBpat Zone 5 


Pursuant to the authority vested in me by section 22 (b) (13) of the Internal 
Revenue Code, as amended by section 202 (a) of the Revenue Act of 1950, ap- 
proved September 23, 1950 (Public Law 814, 8lst Congress), there is hereby 
designated, for the purposes of paragraph (13) of section 22 (b) of the Internal 
Revenue Code, as an area in which Armed Forces of the United States have en- 
gaged in combat 

Korea, including the waters adjacent thereto within the following-described 
limits: From a point at Lat. 39°30’ N, Long. 122°45’ EF southward to Lat. 33° 
N, Long. 122°45’ E; thence eastward to Lat. 33° N, Long. 127°55’ E; thence 
northeastward to Lat. 37°05’ N, Long. 133° E; thence northward to Lat. 40°40’ 
N, Long. 133° E; thence northwestward to a point on the east coast of Korea at 
the juncture of Korea with the U. 8. 8. R. 

The date of the commencing of combatant activities in such area is hereby 
designated as June 27, 1950. 

(b) Nature of United States action.—United States action in the 
Korean conflict has been described as seeking ‘to accomplish the 
objectives of both resolutions’’ [the Security Council’s resolutions of 
June 25 and 27, 1950].'% In a statement on June 27, 1950, the 
President explained— 

The Security Council called upon all members of the United Nations to render 
every assistance to the United Nations in the execution of this [June 25] resolution. 
In these circumstances T have ordered United States air and sea forces to give the 
Korean Government troops cover and support.!? 

On June 30 the President announced that he had authorized the 
United States Air Force to conduct missions on specific military 
targets in Northern Korea, had ordered a naval blockade of the 
entire Korean coast, and had authorized General MacArthur to use 
certain supporting ground units.!* 

(c) United Nations authority.—In article 25 of the United Nations 
Charter, the members of the United Nations agree to accept and carry 
out the decisions of the Security Council. It would appear that all 
enforcement action taken by the Security Council in chapter VII of 
the Charter, ‘‘action with respect. to threats to the peace, breaches of 
the peace, and acts of aggression”’ (arts. 39-51, inclusive), would con- 
stitute a “decision,” except a recommendation under article 39. The 
Security Council resolutions of June 25 und 27 on the Korean situation 
amount to recommendations insofar as positive military support to 

183 Public Law 843, &ilst Cong. (Supplemental Appropriation Act, 1951). 

1% Public Law 814, 8ist Cong., sec. 202. 

1515 Fed. Reg. 9177. 

1% Memorandum of July 3, 1950, prepared by the Department of State on the authority of the President 
to repel the attack in Korea. See appendix I }. 44 below. 

7 Statement by the President of the United States, June 27, 1940. See appendix I, p. 44 below. 


128 Statement by the President of the United States, June 30, 1950, on further military action in Korea. 
See appendix L. p. 44 below. 
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the Republic of Korea is concerned. The June 25 resolution—that 
portion of it which “calls upon all members to render every assistance’’ 
is couched in such general and discretionary language that it could 
hardly amount to more than a recommendation. The June 27 
resolution is a recommendation. 

It is now generally conceded that the United States is relying on 
article 39 as the United Nafions authority for its military action. 
The Department of State in a memorandum of July 3, 1950, stated— 
Both traditional international law and article 39 of the United Nations Charter 
and the resolution pursuant thereto authorize the United States to repel the 
armed aggression against the Republic of Koree.!" 

The Presidential order in execution of the June 25 resolution was 
issued in the morning of June 27, whereas the June 27 resolution recom- 
mending that— 


the members of the United Nations furnish such assistance to the Republic of 
Korea as may be necessary to repel the armed attack and to restore international 
peace and security in the area— 


was accepted on June 27, 1950, at 10:45 p. m 
F. B. Schick, professor at the University of Utah, comments on 
the resolytions as follows: 


Chapter III of the Security Council resolution fof June 25] calling upon all 
members to render every assistance to the United Nations in the execution 
of this resolution’ cannot be interpreted as constituting a permission for military 
assistance to South Korea in accordance with the law of the United Nations. 
* * * This premature enforcement action of the United States Government 
may have been prompted by considerations of military policy, particularly since 
it was certain that the American military intervention in the Korean conflict 
would be legalized belatedly by the Security Council. * * * It appears 
that subsequent enforcement actions of states members of the United Nations 
must be based on the vital decision of the Security Council made on June 27, 
1950, which, therefore, is likely to become the keystone of legal controversy 
pertaining to the Korean conflict. 

(d) The legal obligation of the United State s.—The question of legal 
obligation of the United States, however, is quite apart from that “of 
authority sanctioned by the United Nations. It would appear that 
there was no legal obligation on the part of the United States to take 
positive action—i. e., military action—to implement the June 25 and 
27 Security Counce il resolutions with respect to Korea. Article 25 of 
the Charter imposes a legal obligation upon members only where the 
Security Council makes “decisions.”” The Department of State has 
recently commented on the effect of the resolutions as follows: 

In its resolution of June 25, 1950, the Security Council took preventive measures, 
under article 40 of the ¢ ‘harter, by calling for a cessation of hostilities and the 
withdrawal of North Korean forces and by calling upon United Nations members 
to refrain from giving assistance to the North Korean authorities. These measures 
constituted orders of the Council, legally binding on all members of the United 
Nations. Two days later, the Council recommended to members that they 

“furnish such assistance to the Republic of Korea as may be necessary to repel the 


armed attack and restore international peace and security in the area. (This was 
a recommendation under art. 39 of the Charter.) 


The June 25 resolution made no specific decision or recommendation 
that United Nations members should send troops to assist the Repub- 
lic of Korea. The question of military assistance to the Republic of 

129 Memorandum of July 3, 1950, prepared by the Department of State on the authority of the President to 


repel the attack in Korea. See appendix I, p. 44 below. 
18 Videant Consules, 3 the Western Political Quarterly (1950) 311, at pp. 314, 315, 317. 
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Korea is taken up for the first time by the June 27 resolution, which 
amounts only to a recommendation. 

The Department of State further pointed out that although the 
resolution of June 27 was not legally binding on United Nations 
members, it carries great moral weight and authority and is entitled 
to the highest respect from the governments of members. In the 
opinion of the Department of State, the resolution constituted an 
authorization and justification under international law for the action 
of the United States. 

Pitman B. Potter, professor at American University, comments as 
follows on both resolutions: 

The denial of validity to the Security Council resolutions could be argued at 
great length, but prior to June 25, 1950, abstention had not been treated as a veto 
and we must probably for the moment be content with the finding on this point 
of the members of the United Nations themselves. It will also be noted that the 
Security Council contented itself with recommendations and authorizations and 
this reduced greatly the strength of the argument that unanimity of permanent 
member votes was required. It is true that the resolution of June 25 employed 
the term ‘“‘determines’”’ (a breach of the peace) but no effort was made to follow 
this by any formally authoritative action. ™! 

(e) Status of United Nations commander.—The Security Council 
resolution of July 7, 1950, requested the United States to designate a 
commander of the military forces." In response to this request, the 
following day the President designated General Douglas MacArthur 
as—- 
the commanding general of the military forces which the members of the United 
Nations placed under the unified command of the United States, pursuant to the 
United Nations assistance to the Republic of Korea in repelling the unprovoked 
armed attack against. it. 

Although the Security Council established a unified command under 
the United States, and the President designated General MacArthur 
in response to this request, General MacArthur’s responsibility is to 
the United States Government, from which he receives his instruc- 
tions. The United Nations has not given to the United States, as 
the unified command, any specific directives for the conduct of mili- 
tary operations in Korea, but it has set forth general policies and 
objectives, particularly in its resolutions of June 27 and July 7, 1950. 

The Security Council resolution of June 27, 1950, recommended— 

that the members of the United Nations furnish such assistance to the Republic 


of Korea as may be necessary to repel the armed attack and to restore international 
peace and security in the area.™4 


The words “in the area” are significant. They provide the basis 
for military action north of the thirty-eighth parallel. Air forces had 
operated in this area since July 2, but ground forces under United 
Nations command did not cross the thirty-eighth parallel until Oc- 
tober 9, 1950. The order to cross the line was apparently given by 
General MacArthur in his capacity as field commander, responsible 
to the United States Government through the usual channels of com- 
mand. His authority was based upon an authorization made by the 
President sometime earlier through the Joint Chiefs of Staff for the 
conduct of military operations, and this authorization in turn is con- 

13! Legal Aspects of the Situation in Korea, 44 American Journal of International Law (1950) 709, at p. 712. 
182 The third United Nations Security jeatel tackea tot 1950. See appendix I, p. 44 below. 


188 Statement by the President of the United States, July 8, 1950. See appendix I, p. 44 below. 
14 The second United Nations Security Council resolution, June 27, 1950. See appendix I, p. 44 below. 











USE OF UNITED STATES ARMED FORCES IN FOREIGN COUNTRIES 33 


sidered to derive from the Security Council resolution “to restore 
international peace and security in the area.”’ 

(f) Legality of United Nations action.—The U.S. S. R. representa- 
tives were not present when the Korean resolutions were adopted by the 
Security Council and did not participate. The U.S.S. R. challenged 
the legality of the resolutions on the ground that the Charter required 
the concurring votes of all the permanent members. The United 
States has insisted that the action was entirely legal.'® In brief, the 
question is whether or not the voluntary absence of a permanent mem- 
ber of the Security Council is analogous to abstention and therefore 
does not constitute a veto in a vote on a substantive question. Article 
27 of the Charter provides that substantive questions shall be decided 
by an affirmative vote of seven members, including the concurring 
votes of the permanent members. The U.S. 8S. R. is a permanent 
member of the Security Council. The United States maintains that 
in practice abstention by permanent members does not constitute 
a veto (the Palestine case, the Kashmir case, and the Indonesian 
case). In addition, article 28, paragraph 1, of the Charter provides 
that— 


the Security Council shall be so organized as to be able to function continuously. 
Each member of the Security Council shall for this purpose be represented at 
all times at the seat of the organization. 


It would seem that the provisions of the Charter conferring on the 
Security Council primary responsibility for the maintenance of inter- 
national peace or security could hardly operate or have any meaning 
if any permanent member of the Council were able to disrupt the 
continuous functioning of the Council by its refusal or failure to 
appear at a session. 

The view of the United States made in response to Soviet allegations, 
is, in part, as follows: 


By a long series of precedents, dating back to 1946, the practice has been 
established whereby abstention by permanent members of the Council.does not 
constitute a veto. 

In short, prior to the Soviet allegations, every member of the United Nations, 
including the U. 8S. 8. R., aecepted as legal and binding decisions of the Security 
Council made without the concurrence, as expressed through an affirmative vote, 
of all permanent members of the Council. 

No one of the 10 members of the Council participating in the meetings of June 
25 and June 27 raised any question regarding the legality of the action—not even 
the member who dissented on June 27. 


Ambassador Warren R. Austin, United States representative at the 
seat of the United Nations, had developed this point in 1948 in testi- 
mony before the House Committee on Foreign Affairs: 


Mr. Vorys. * * * Article 27 and a number of other articles require the 
affirmative vote of, say, seven members, or the permanent members, and I believe 
that you said that under the practice an abstaining vote is considered an affirma- 
tive vote; is that correct? 

Ambassador Austin. * * * The Soviet Union abstained from voting on a 
certain resolution, and thereupon the presiding officer held that the motion was 
lost because of the failure to get the affirmative votes of the five permanent 
members. 

The Soviet Union lifted up its hand and said, ‘No, Mr. Chairman, my vote 
was not intended as a veto.”” That began a practice. He voted neither for nor 


1388 Department of State press release No. 702, June 30, 1950, in House of Representatives, Committee on 
Foreign Affairs, Background Information on Korea, H. Rept. No. 2495, 8ist Cong., 2d sess., pp. 49-50. 

186 Ibid., pp. 49-50. See also Yuen-li Liang, Abstention and Absence of a Permanent Member in Relation 
to the Voting Procedure in the Security Council, 44 American Journal of International Law (1950) 604. 
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against; he abstained, and his vote did not count anything. By his consent they 
allowed article 27 to be so interpreted that an affirmative vote of four instead of 
five of the permanent members was considered adequate; that is, the unanimity 
of those who did vote was regarded as a satisfaction of the Charter. 

Mr. Vorys. I think I did understand you, then. That is that the unwritten 
practice had developed which takes care of the situation where a permanent mem- 
ber, for example, does not wish to cast an affirmative vote—it might be stultifying 
to do that—but in practice an abstension permits action by the United Nations. 

Ambassador Austin. That is correct, and it has been followed many times. I 
cannot give you the exact number, but I know that everyone of the permanent 
members at diffevcat times has exercised the privilege of abstaining from the vote 
without having it counted a veto. * * 

Mr. Vorys. Is this not the point, that a Soviet Union itself has construed 
the requirement ‘‘affirmative vote’’ in reverse to say “if it is not a negative vote 
it can be an affirmative vote for purposes of the Charter’? Is that not about the 
way it is worked out? 

Ambassador Austin. That is, but you know there is room for interpretation 
here, because the Charter says this [reading]: 

“Decisions on all other matters shall be made by an affirmative vote of seven 
members, including concurring votes of the permanent members.”’ 

It does not say “‘all,’’ so you can have a debate over that if you want to. But 
the party who would have the hazard of injury by any other interpretation waives 
it. He assumes all the risk of any harmful happening by his vote not being 
counted as a veto.!%7 


If, however, the meaning of article 27 of the Charter is that a 
legally valid decision of the Security Council on a substantive question 
is possible only with the concurring votes of all the permanent mem- 
bers, it would appear that the resolution of June 27, 1950, would be 
invalid and the military campaign of the forces of the United Nations 
members, under the predominant leadership of the United States, 
would not be in accord with the constitutional law of the United 
Nations. This position is supported by F. B. Schick: 

The rule of general jurisprudence in the absence of Charter provisions per- 
taining to a quorum is that all the members must be present to constitute a 
quorum. If this rule is followed, the absence of the Soviet Union on June 27 
prevented the existence of a quorum. It could be argued, however, that the 
provisions dealing with a valid vote by the Security Council are equivalent to 
definitions of a quorum. In this case there are two quorum provisions: Any 
seven members may resolve a procedural question, whereas decisions “on all 
other matters shall be made by an affirmative vote of seven members including 
the concurring votes of the permanent members.’”’ But even under this more 
generous interpretation of the quorum rule, the absence of the Union of Soviet 
Socialist Republics seems fatal to the existence of a quorum. * * * These 
[Palestine, Kashmir, and Indonesian cases] are the cases of abstention—not of 
absence—when one or more of the permanent members have sat: silent, voting 
neither in the affirmative nor in the negative * * *. It is difficult to assert 
that these cases constitute legally valid precedents * * * that a decision 
* %* * becomes legally effective if an affirmative vote of seven includes at 
least one permanent member, and no permanent member votes in the negative.'** 


2. The problem: Power of the President to use troops in Korea 

The authority of the President to send troops to Korea has been 
based on his power as Commander in Chief and his duty to see that 
the laws are faithfully executed (the United Nations Charter being 
“the supreme law of the land’’). 

(a) Arguments for.—Those who do not question the constitutional 
authority of the President to use our troops in Korea point to the 
United Nations as the cornerstone of American foreign policy. 





137 U. S. Congress, House of Representatives, hearings before the Committee on Foreign Affairs, 80th 
Cong., 2d sess., on structure of the United Nations and the relations of the United States to the United 
Nations, pp. 88-90. 

138 Videant Consules, 3 The Western Political Quarterly (1950) 311, at p. 319. See also Kelsen, The Law 
of the United Nations, London, 1950, pp. 239-258. 
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They regard the United Nations as the major international organi- 
zation for the maintenance of international peace or security. Further, 
they hold that the aggressive action of the North Korean authorities, 
and now the Chinese C ommunists, is aggressive action against the 
United Nations and threatens the very existence of the organization. 
Article 39 of the Charter and the Security Council resolutions 
authorize the United States to repel armed aggression against the 
Republic of Korea. Secretary of State Acheson at his news con- 
ference on June 28, emphasized that the actions of the United States 
in Korea had been taken in support of the United Nations. ‘After 
June 25,” he said, “all action in Korea has been under the aegis of 
the United Nations.” ** The Department of State declared: 


In the Korean situation, the resolution of the Security Council of June 25 


av 
determined, under article 39 of the Charter, that the action of the North Koreans 
constituted a breach of the peace and called upon ‘‘the authorities in North 
Korea (a) to cease hostilities forthwith; and (b) to withdraw their armed forces to 
the thirty-eighth porate. ” It also called upon ‘all members to render every 
assistance to the United Nations in the execution of this resolution.”’ This is an 
application of the principles set forth in article 2, paragraph 5, of the Charter, 
which states: ‘‘All members shall give the United Nations every assistance in any 
action which it takes in accordance with the present Charter * * *.” The 
Security Council resolution of June 27, passed after the North Korean authorities 
had disregarded the June 25 resolution, recommended “that members of the United 
Nations furnish such assistance to the Republic of Korea as may be necessary to 
repel the armed attack and to restore international peace and security in the 
area.”’ This recommendation was also made under the authority of article 39 
of the Charter. 


The President’s action seeks to accomplish the objectives of both resolutions.” 


It is further argued that although the Security Council’s recom- 
mendation of June 27 was not legally binding on United Nations mem- 
bers, it carries great moral weight and authority and is entitled to the 
highest respect from the vovernments of members. Further, they 
say, the resolution ¢ onstituted an authorization and justification under 
international law for the action of the United States. 

Proponents argue that there is constitutional power lodged in the 
President as Commander in Chief to send troops to participate in the 
Korean military action apart from the obligations of the United 
States under the United Nations Charter. In pointing to his broad 
powers they assert that the combined powers of the President as 
Commander in Chief with his authority in the field of foreign relations 
afford him a measure of command which may be exercised for the 
protection of the national interests and security of the United States 
as determined by him. They conclude therefore that he may use 
such Armed Forces as now exist without specific authority from the 
Congress. 

(b) Arguments against—Some who challenge the power of the 
President question the accuracy of his statement that in Korea 
the United States is carrying out an obligation to the United Nations 
which we assumed when we ratified the Charter. In its resolu- 
tions of June 25 and 27, 1950, insofar as they involve military support 
for the Republic of Korea, the Security Council made recommen- 
dations under article 39 of the Charter with respect to Korea and 
the area and not “decisions,”’ which alone are legally binding. Article 
43 of the Charter requires each member of the United Nations, if 

8° Memorandum of July 3, 1950, prepared by the Department of State on the authority of the President 


to repel the attack in Korea. See appendix I, p. 44 below. 
40 Thid, p. 44 below. 
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called on, to furnish armed forces for service anywhere against 
aggression after the making of certain military agreements, as specified 
in the article. In the absence of these military agreements, the 
argument has been advanced that the United States is not legally 
obligated under the Charter to send antiaggression forces to Korea 
or elsewhere. Such agreements would have to be authorized by 
the Congress under section 6 of the UN Participation Act. This 
the Congress has not done. Therefore, to argue that the United 
Nations Charter as a treaty is the supreme law of the land, which 
the President under the Constitution must execute, is declared 
erroneous by some who question the President’s power. They say 
even legal obligations contained in treaties have no effect as regards 
the domestic law of the United States unless by their terms they are 
either self-executing or have been implemented by the Congress. 
Provisions in treaties which impose no legal obligations on the United 
States are a fortiori not binding on it. TheyJalso say that a strict 
adherence to the rules of international law does not support the 
military actions of the United States prior to the Security Council’s 
resolution of June 27. Furthermore, they say the enforcement action 
of the United States was based on this resolution which was, according 
to the plain meaning of article 27 of the Charter, illegally adopted 
because of the absence of the Soviet Union. 

With respect to the President’s power as Commander in Chief, 
some hold that while it is true that it has been exercised independently 
of the Congress, it has been primarily for the protection of American 
lives or property or in defense against direct aggression and usually 
involved only small forces. They claim there is no direct precedent, 
either legal or factual, for the action of the United States in Korea. 


B. COMMITMENT OF FORCES TO EUROPE 


The question of use of United States forces in Europe arises out of 
the obligations of the United States as a party to the North Atlantic 
Treaty and as the occupying power in Western Europe. 

1. The background: North Atlantic Treaty 

The question of the United States commitment and use of forces 
under the North Atlantic Treaty arises out of the obligations under 
articles 3 and 5 of the treaty. These are: 

1. To maintain and develop, separately and jointly and by means 
of continuous and effective self-help and mutual aid, the individual 
and collective capacity of the parties to resist armed attack (art. 3); 

2. To consider an armed attack upon any of the parties in the 
North Atlantic area an attack against them all (art. 5); and 

3. In the event of such an attack, to take forthwith, individually 
and in concert with the other parties, such action as the United States 
deems necessary, including the use of armed force, to restore and 
maintain the security of the North Atlantic area (art. 5). 

The treaty expressly provides that all of its provisions must be 
carried out in accordance with the respective constitutional processes 
of the parties. 

(a) Obligations under article 5—legislative history.—So far as the 
United States is concerned, the legislative history of article 5 indicates 
that if an armed attack occurs, the United States is not automatically 
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at war, nor committed to go to war. The commitment is only to 
take “such action as it deems necessary, including the use of armed 
forces.’ The mention of ‘the use of armed forces” is not an obliga- 
tion to use them, but only to contemplate their use as one of the 
actions that may be taken. 

Secretary of State Acheson stated the Administration’s view as 
follows: 


This naturally does not mean that the United States would automatically 
be at war if one of the other signatory nations were the victim of an armed 
attack. Under our Constitution, the Congress alone has the power to declare 
war * * *, Under the treaty we would be bound to make an honest judgment 


as to what action was necessary to attain that end and consequently to take such 
action * * *,141 


The report of the Senate Foreign Relations Committee emphasizes 
the point: 


In this connection, the committee calls particular attention to the phrase 
“such action as it deems necessary.’’ These words were included in article 5 to 
make absolutely clear that each party remains free to exercise its honest judgment 
in deciding upon the measures it will take to help restore and maintain the security 
of the North Atlantic area. The freedom of decision as to what action each party 
shall take in no way reduces the importance of the commitment undertaken. 
Action short of the use of armed force might suffice, or total war with all our 
resources might be necessary. Obviously article 5 carries with it an important 
and far-reaching commitment for the United States; what we may do to carry 
out that commitment, however, will depend upon our own independent decision 
in each particular instance reached in accordance with our own constitutional 
processes. * * * 

Article 5 records what is a fact, namely, that an armed attack within the mean- 
ing of the treaty would in the present-day world constitute an attack upon the 
entire eommunity comprising the parties to the treaty, including the United 
States. Accordingly, the President and the Congress, each within their sphere 
of assigned constitutional responsibilities, would be expected to take all action 
necessary and appropriate to protect the United States against the consequences 
and dangers of an armed attack committed against any party to the treaty.’ 

It would appear that any use of United States forces under article 5 
would not take place until an armed attack within the meaning of 
the treaty occurs. 

(b) Obligations under article 3—legislative history —The principle of 
article 3—the maintenance and development of the individual and 
collective capacity of the North Atlantic partners to resist armed at- 
tack ‘‘by means of continuous and effective self-help and mutual aid’’— 
does not appear to bind the United States to any specific program of 
implementation. It does bind the United States to the general prin- 
ciple of self-help and mutual aid. The mutual defense assistance 
program serves to implement this principle. 

Secretary of State Acheson took this position during the considera- 
tion of the Treaty. 

Within this principle (self-help and mutual aid) each party to the pact must 
exercise its own honest judgment as to what it can and should do, to develop.and 
maintain its own capacity to resist and to help others. The judgment of the 
executive branch of this Government is that the United States can and should 
provide military assistance to assist the other countries in the pact to maintain 
their collective security. The pact does not bind the Congress to reach that same 
conclusion, for it does not dictate the conclusion of honest judgment. It does 


preclude repudiation of the principle or of the obligation of making that honest 
judgment. Thus, if you ratify the pact, it cannot be said that there is no obliga- 


41 U, 8. Senate, Committee on Foreign Relations, Hearings on Executive L, 8ist Cong., Ist sess., the 
North Atlantie Treaty, pt. I, p. 11. 
42 U. 8. Senate, Ex. Rept. No. 8, 81st Cong., Ist sess., p. 14. 
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tion to help. There is an obligation to help, but the extent, the manner, and the 
timing is up to the honest judgment of the parties.“ 


The Senate committee’s report underlined this view as follows: 


A definite obligation is undertaken by each party to contribute, individually 
and collectively, to the defense of the North Atlantic area. 

A realistic assessment of the defensive capacity necessary to resist armed attack 
will be a function of the organization to be established under article 9. On the 
basis of this assessment each party would determine for itself what it could most 
effectively contribute in the form of facilities, military equipment, productive 
capacity, manpower, etc. * * * There is no specific obligation as to the tim- 
ing, nature, and extent of assistance to be given by any party.'4 


The specific question of a troop commitment under article 3 was 
raised during the hearings on the treaty: 


Senator HickENLOoPER. * * * Jam interested in getting the answers as to 
whether or not we are expected to supply substantial numbers—by that, I do not 
mean a thousand or two, or 500, or anything of that kind, but very substantial 
numbers—of troops and troop organizations, of American troops, to implement the 
land power of Western Europe prior to aggression. 

Is that contemplated under article 3, where we agree to maintain and develop 
the collective capacity to resist? In other words, are we going to be expected to 
send substantial numbers of troops over there as a more or less permanent con- 
tribution to the development of these countries’ capacity to resist? 

Secretary AcHESON. The answer to that question, Senator, is a clear and 
absolute “No,’? 46 


(c) The question of Presidential power—legislative history—On the 
direct question of the President’s power, the Senate Foreign Relations 
Committee took the following view: 


During the hearings substantially the following questions were repeatedly 
asked: In view of the provision in article 5 that an attack against one shall be 
considered an attack against all, would the United States be obligated to react 
to an attack on Paris or Copenhagen in the same way it would react to an attack 
on New York City? In such an event does the treaty give the President the 
powet to take any action, without specific congressional authorization, which he 
could not take in the absence of the treaty? 

The answer to both these questions is ‘‘No.” An armed attack upon any State 
of the United States by its very nature would require the immediate application 
of all force necessary to repel the attack. The Constitution itself recognizes the 
special significance of such a calamity by providing that the United States shall 
protect each State against invasion. * * #*, 

The committee does not believe it appropriate in this report to undertake to 
define the authority of the President to use the Armed Forces. Nothing in the 
treaty, however, including the provision that an attack against one shall be 
considered an attack against all, increases or decreases the constitutional powers of 
either the President or the Congress or changes the relationship between them." 


The view has been expressed that— 
So far as the United States is concerned, the type and amount of aid given, when 


it is to be extended, and the conditions under which it is to be granted, are all 
matters which, in the final analysis, are reserved to the Congress.” 


(d) The United Siates and collective defense in Europe.—There is a 
significant difference between articles 3 and 5. Article 5 does not 
necessarily contemplate the presence of American forces in Europe 
in advance of an armed attack. The use of “honest judgment” 
at least implies that forces could be sent or not as the United States 


143 1. §. Senate, Committee on Foreign Relations, hearings on Executive L, 81st Cong., Ist sess., the North 
Atlantic Treaty, Pt. I, pp. 12-13. 

4 U.S. Senate, Ex. Rept. No. 8, 8lst Cong., Ist sess., pp. 10-11. 

14 U.S. Senate, Committee on Foreign Relations, hearings on Executive L, 81st Cong., 1st sess., the North 
Atlantic Treaty, pt. I, p. 47. 

146 U.S, Senate, Ex. Rept. No. 8, 81st Cong., lst sess., p. 14. 

47 Heindel, R. H., Kalijarvi, T. V., and Wilcox F. O., the North Atlantic Treaty and the U.S. Senate, 43 
American Journal of International Law (1949) 633, at p. 642. 
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determines. On the other hand, article 3, while it involves no obliga- 
tion to send troops, implies that forces can be sent to Europe in time of 
peace if the United States so decides. 

A number of decisions have already been made on the principles to 
govern collective defense of Europe under the mutual defense assist- 
ance program. During the hearings before the Committee on Foreign 
Relations on the extension,of the mutual defense assistance program 
in June 1950, Secretary of State Acheson said: 


I, myself, am gratified and reassured at the speed with which the North Atlantic 
Treaty organization has made a good beginning toward collective ae for 
defense. This organization in much less than a year has developed and agreed 
upon basic strategie concepts and plans and, to a certain extent, has already begun 
to translate those plans into action * * 

The planning under the North Atlantic Pe is not yet comer in the 
sense that a total bil of requirements in great detail can be laid before you. 
However, the general outlines of requirements have been developed. They are 
now being reviewed in further detail end in secord with sound principles. 

It has been agreed that the forces to be raised and equipped should be based 
on the most modern military techniques and the utilization of the most modern 
weapons capable of mass production * * ¥*, 

Specifically, the mutual defense assistance progrem for the fiseal year 1951 aims 
at providing rec ipient countries within the Atlantic Treaty with the most modern 
equipment in production in this country. It is aimed at and has been carefully 
prepared to produce a balanced increment of strength for the North Atlantic 
allies as a further step toward the total forces required * * *,18 


Secretary of Defense Johnson made the same point: 


The North Atlantic Treaty defense plans—and they are a sound and important 
beginning—call for each nation to do its part, as determined by its position and 
its resources, in relation to the common security of all. The principle of unity 
is being followed not only in meetings of the defense ministers and the military 
committee but in the day-to- day work of the permanent international planning, 
production, finance and economic staffs of the treaty organization. The unified 
direction and effort which is a major objective of the Mutual Defense Assistance 
Act has been achieved in less than 6 months. 


The collective defense plans are being developed from the basic 
concept of the “balanced collective force.’ The meaning of the con- 
cept and its implications for the United States may be seen from the 
following excerpts from testimony given in June 1950 before the Com- 
mittee on Foreign Affairs on the mutual defense assistance program. 

Secretary of Defense Johnson said: 


At its recent meeting in London, the Treaty Council gave its considered approval 
to the defense committee concept that national efforts must, in general, be con- 
centrated on the creation of a balanced collective force for the North Atlantic 
area rather than on separate self-sufficient national forces. The significance of 
this agreement by the various member nations to rely for certain kinds of protec- 
tion upon the specialized forces of other nations can hardly be overstated.!® 


Gen. Omar N. Bradley said: 


* %* * weare generally agreed that each nation shall contribute to the collec- 


tive security that which its resources or geographical position best provide. The 
Joint Chiefs of Staff have readily subscribed to this concept of an over-all defense 
structure.!! 


This point was developed further in response to a question by the 
onorable Frances P. Bolton: 
Honorable F P. Bolt 


Mrs. Bourton. I would like to ask you this question: Just what do you mean by 
“balanced collective forces’’? 


48 U.S. Congress, House of Representatives, hearings before the Committee on Foreign Affairs, 8ist Cong. 
2d amt on Proposals to Amend the Mutual Defense Assistance Act of 1949, pp. 5-6. 
49 Thid., p. 26. 
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General Brapiey. By that we believe that all the countries of the North 
Atlantic area should keep in mind the needs of the 12 nations as a whole rather 
than their own individual needs. 

I will give you one example: Let us take the Netherlands, who are pretty much 
exposed as far as the countries of the North Atlantic Pact are concerned. They 
have traditionally been a naval power. 

Mrs. Bourton. Yes. 

_General Brap.ey. And have used, as a matter of fact, more to keep up their 
Navy than for any other arm. We visualize when we work out some scheme for 
all of us working together that maybe they should reduce the amount they spend 
on their Navy and increase what they should spend on their Army and tactical 
air, leaving to some other nation the question of keeping the sea lanes open and 
defeating any possible navy. We believe that is the sort of thing that will fit 
into the pattern when we work out what we think should be a more or less bal- 
anced force—each country contributing what they are in the best position to 
supply. 

Mrs. Bouton. These matters are under consideration at this time? 

General BrapLey. They are. 

Mrs. Bourton. The decisions have not been made as to who shall do most of 
this or that? 

General BrapLey. They have not. That is going to be a long and continuing 
process as situations and weapons change. It probably will have to be worked 
out very largely, and certainly at first, by the various regional planning groups 
themselves and then coordinated by the staffing group.’ 

In a press conference on January 17, 1951, Secretary Acheson 
indicated that the discussion of present plans for the establishment of a 
European defense force were intended to make article 3 effective. He 
emphasized that the United States undertook only to discuss and work 
out the necessary steps. Whether the steps were taken or not was 
left to the honest judgment of each nation. 


2. The background—United States occupation forces in Europe 

United States occupation forces are now stationed in Europe inci- 
dent to belligerent occupation which the United States exercises 
under the well-established rule of international law that confers upon 
the invading forces the right to exercise control for the period of 
occupation. In Dooley v. U. S., the Supreme Court said: 

* %* * the right of one belligerent to occupy and govern the territory of an 
enemy, while in its military possession is one of the incidents of war, and flows 
directly from the right to conquer. We, therefore, do not look to the Constitu- 
tion or political institutions of the conqueror for authority to establish a govern- 
ment for the territory of the enemy in his possession, during its military occu- 
pation nor for the rules by which the powers of such government are regulated 
and limited. Such authority and such rules are derived directly from the laws 
of war * * #8 

The United States is still technically at war with Germany. Even 
though hostilities stopped in 1945, no peace treaty has yet been 
signed. At this moment United States Armed Forces are occupying 
“enemy” territory to enforce and secure the terms of the uncon- 
ditional surrender pending peace negotiations. 

There would seem to be little doubt of the President’s constitutional 
power as Commander in Chief to augment the American forces already 
in Germany with such forces as may be available to him, so long as 
this action relates to the purposes of the occupation. However, the 
presence of occupation troops in Europe in fact involves the ability 
of the United States to act under the North Atlantic Treaty. If 
these forces were strengthened ostensibly for ‘‘occupation’’ purposes, 


182 Thid., p. 44. 
153 (1901) 182 U. S. 222, at pp. 230-231; see also City of New Orleans v. New York Mail Steamship Co. 
(1874), 20 Wall. 387, at p. 394. 
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but actually for purposes of the North Atlantic Treaty, a different 
constitutional question would arise. 

As regards the President’s powers, two aspects are involved in the 
situation in Europe. The occupation troops are in Europe and sub- 
ject to the President’s power as Commander in Chief. Present 
discussions with other governments on troops in support of the North 
Atlantic Treaty are being conducted under the power of foreign rela- 
tions. But these discussions could result in commitments that would, 
as a practical matter, influence both the President’s power as Com- 
mander in Chief and the exercise of legislative power by the Congress. 
3. The problem: Power of the President to send troops to Europe 

Although the United States has undertaken obligations under the 
North Atlantic Treaty, it retains the discretion on the use of forces. 
Present discussions on the use of forces in support of the treaty raise 
the problem of the power of the President to send them to Europe. 

(a) The arguments for.—Those supporting the President’s power to 
send forces to Europe on his own initiative urge that his powers of 
foreign relations and as Commander in Chief are ample if in his judg- 
ment this is required. 

They maintain that the obligations assumed in the treaty bind the 
President as well as Congress. They assert that since the legislative 
history of the treaty preserved the constitutional status quo, the total 
effect is to leave the President’s discretion undisturbed. 

If the “discussions” are commitments, the power of foreign relations, 
it is urged, gives the President a clear authority to make them in sup- 
port of the Nation’s interests and the Curtiss-Wright case is cited as 
authority. The proponents of Executive power urge that our history 
belies the claim that the President cannot commit the Nation to a 
course of action limiting the power of Congress to declare war. 

If it is argued that the exercise of the foreign relations power in this 
respect violates the legislative intent of article 5, the reply is that 
whether the commitment is made under article 3 or article 5 is imma- 
terial; the result is the same. Those favoring Executive authority 
argue further that the “honest judgment” to be exercised in the event 
of armed attack is in the President as well as Congress; our troops 
already in Germany can be ordered into action, thus again presenting 
the Congress with a fait accompli entirely in accord with constitu- 
tional precedents. 

Those who maintain the indisputable power of the President rely 
strongly on his power as Commander in Chief. His power, they 
maintain, is that of a supreme commander with an undivided com- 
mand and the authority to employ the Army and Navy in what he 
feels is the most effective manner. They conclude that the President 
is not obliged to share it and that it is clearly broad enough to include 
the power to station troops in Europe. They point to the presence 
of occupation troops in Germany and to the President’s authority to 
use them at his discretion. They maintain that while these forces 
are in Europe for occupation purposes, they are at the same time 
incidentally serving the purposes of the Atlantic Treaty. 

Again relying on the precedents, the proponents of Executive 
authority point to the previous Presidential actions in support of 
the basic security interests of the United States. They point out 
that the President, as Commander in Chief, has acted without con- 





TwOD AL TIATITEN CTATECS ARMED FORCES IN FOREIGN COUNTRIES 43 





42 USE OF UNITED STATES ARMED FORCES IN FOREIGN COUNTRIES 


gressional authorization to prevent violent and unlawful acts in 
other states and to protect the interests both of the Nation and 
its citizens. If it be urged that these precedents do not support 
the power to send forces abroad to become part of a standing army 
in a foreign country, they point out that constitutionally it is purely 
a difference of degree. They point out further that while the United 
States was still at peace and Europe was at war in World War II, 
the President did send garrison troops to foreign territory, and 
Congress did not question his action. They urge, therefore, that 
from the point of constitutional authority, the present situation is 
entirely analagous with previous Executive actions. 

(6) The arguments against—Those who oppose the President’s 
power to send armed forces abroad question both his power of foreign 
relations and his power as Commander in Chief. They, too, rely 
heavily on the precedents. In the first place, they contend that the 
Curtiss-Wright case is not a sufficient basis for the authority the 
Executive claims to derive from it. They maintain that the heart of 
the case was a delegation of legislative power by the Congress to the 
President, and that the strong words of the Court on the power of 
foreign relations are largely dicta. Moreover, they maintain that 
while the President must have a large measure of discretion, this does 
not mean that it is unlimited; his power has limits, practical and 
constitutional. 

Applying this to the presumed authority of the President to make 
commitments under the North Atlantic Treaty, the opponents of dis- 
cretionary Executive power urge that any commitment to send troops 
is bound to involve the question of raising and supporting an army. 
They urge, therefore, that since an exercise of legislative power is 
involved, the legislative branch has, practically and constitutionally, a 
share in determining the extent of the commitment. They point out 
further that legislative power in this respect can be used as a means 
of control, for if the President may make commitments for the use of 
forces, Congress will have to supply the forces. This it may refuse 
to do. 

As for the President’s power as Commander in Chief, the opponents 
of discretionary Executive power maintain that it is in fact limited. 
The precedents, they urge, clearly indicate that the President can 
command only those forces available to him. There is nothing in the 
Constitution, they maintain, that obligates the Congress to supply 
the President with forces. 

Those who question the President’s sole authority to act contend 
that any authority to implement the North Atlantic Treaty must in 
fact be shared between the Executive and the Congress. To support 
this proposition, they cite the legislative history of the treaty. They 
maintain that the first instance of implementation—the mutual de- 
fense assistance program—was a legislative act. The administration 
implied, they urge, that measures taken under article 3 or 5, so far 
as concerns sending troops, would include the Congress. They main- 
tain that the Senate’s consent to ratification was based on this under- 
standing. Under article 5, they argue, the Executive indicated that 

“such action as may be deemed necessary”? might involve war, which 
would certainly involve congressional action, including that of declar- 
ing war. As for article 3, they contend that implementation both for 
the benefit of the European nations and for ourselves involves the 
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Congress. Assistance to Europe in the mutual defense assistance 
program has been legislatively determined. ‘They maintain, therefore, 
that if the whole program of implementation is to be sound, the Con- 
gress must participate in any decision to use ar med forces in Europe. 
If the situation were otherwise, it is argued, the Congress could not 
legislate effectively on the mutual defense assistance program; nor 
could it legislate effectively on the question of the size of the U nited 
States Armed Forces. 

In reply to the proporients of executive authority who urge previous 
Presidential actions as Commander in Chief, those who disagree 
contend that the precedents simply do not support the power of the 
President to send substantial forces to Europe for garrison duty. 

The precedents, they argue, show that the President acted largely 
after the fact, e. g., to oppose overt action already taken by others, 
and that these were essentially police actions. They point out that 
small forces were involved, and that in questionable instances the 
President sought and obtained congressional sanction. They conclude 
that these actions differ completely in purpose from what is proposed 
for Europe, and that the present unprecedented situation requires 


a 
different approach. 











APPENDIXES 
I. DOCUMENTS ON THE ACTION IN KOREA 


A. Statement by United States representative to the United Nations on 
June 25, 1950 


At 4 o’clock in the morning Sunday, June 25, Korean time, armed forces from 
North Korea commenced an unprovoked assault against the territory of the 
Republic of Korea. This assault was launched by ground forces along the thirty- 
eighth parallel, in the Ongjin, Kaesong, and Chunshon sectors, and by amphibious 
landings on the east coast in the vicinity of Jangmung. In addition, North 
Korean aircraft have attacked and strafed the Kimpo airport in the outskirts of 
the capital city of Seoul. 

Under the circumstances I have described, this wholly illegal and unprovoked 
attack by the North Korean forces, in the view of my Government, constitutes a 
breach of the peace and an act of aggression. 

This is clearly a threat to international peace and security. As such, it is of 
grave concern to my Government. It is a threat which must inevitably be of 
grave concern to the governments of all peace- and freedom-loving nations. 

A full-seale attack is now going forward in Korea. It is an invasion upon a 
state which the United Nations itself, by action of its General Assembly, has 
brought into being. It is armed aggression against a government elected under 
United Nations supervision. 

Such an attack strikes at the fundamental purposes of the United Nations 
Charter. Such an attack openly defies the interest and authority of the United 
Nations. Such an attack, therefore, concerns the vital interest which all the 
members of the United Nations have in the organization. 

The history of the Korean problem in the United Nations is well known to you. 
At this critical hour I will not review it in detail. But let me recall only a few 
milestones in the development of the Korean situation. 

A Joint Commission of the United States and the Soviet Union for 2 years 
sought unsuccessfully to agree on ways and means of bringing to Korea the 
independence which she assumed would automatically come when Japan was 
deteated. This 2-year deadlock prevented 38,000,000 people in Korea from 

“getting the independence which it was agreed was their right. 

My Government, thereupon, sought to hold a four-power conference at which 
China and the United Kingdom would join the United States and the Soviet 
Union to seek agreement on the independence of Korea. The Soviet Union 
rejected that proposal. 

The United States then asked the General Assembly to consider the problem. 
The Soviet Union opposed that suggestion. The General Assembly by resolution of 
November 14, 1947, created the United Nations Temporary Commission on Korea. 
By that resolution the General Assembly recommended the holding of elections 
not later than the 3lst of March 1948, to choose representatives with whom the 
commission might consult regarding the prompt attainment of freedom and 
independence of the Korean people. These elected representatives would con- 
stitute a National Assembly and establish a National Government of Korea. 

The General Assembly further recommended that upon the establishment of a 
National Government, that Government should in consultation with the Commis- 
sion constitute its own national security forces, and to dissolve all military or semi- 
military formations not included therein. The General Assembly recommended 
that the National Government should take over the functions of government from 
the military command and from the civilian authorities of North and South 
Korea, and arrange with the occupying powers for the complete withdrawal from 
Korea of the armed forces as early as practicable and if possible within 90 days. 

Elections were held in South Korea and the Commission did observe them. A 
Government in South Korea was set up as a result of the elections observed by the 
Commission. The Commission was unable to enter North Korea because of the 
attitude of the Soviet Union. 
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The Temporary Commission in its report to the third session of the General 
Assembly stated that not all the objectives set forth for it had been fully accom- 
plished and that, in particular, unification of Korea had not yet been achieved. 

Notwithstanding the frustrations and difficulties which the Temporary Com- 
mission had experienced in Korea, the General Assembly at its third session con- 
tinued the Commission’s existence and requested it to go on with its efforts to 
bring North and South Korea together. 

One aspect of the resolution adopted by the third session of the General Assem- 
bly should, I feel, be particularly emphasized. The General Assembly declared 
that a lawful government had been established in Korea as a result of the elec- 
tions observed by the Commission and declared further that this was the only 
lawful government in Korea. This is a most significant fact. 

The General Assembly declared further that the Government of Korea was 
based on elections which were a valid expression of the free will of the electorate 
of that part of Korea and which were observed by the United Nations Commission. 

In the light of this declaration, my Government on January 1, 1949, extended 
recognition to the Government of the Republic of Korea, and more than 30 states 
have since that time also accorded recognition to that Government. 

The United Nations Commission worked toward the United Nations objective 
of the withdrawal of occupation forces from Korea, the removal of the barriers 
between the regions of the North and South, and the unification of that country 
under a representative government freely determined by its people. 

In 1949, as in 1948, the Commission’s efforts to obtain access to North Korea 
which included both direct intercourse with the northern authorities and endeavors 
to negotiate through the Government of the U. 8. S. R. were fruitless. The 
Commission was unable to make progress either toward the unification of Korea or 
toward the reduction of barriers between the Republic of Korea and the northern 
authorities. The Commission reported to the General Assembly that the border 
of the thirty-eighth parallel was becoming a sea of increasingly frequent exchanges 
of fire and armed raids, and that this constituted a serious barrier to friendly 
intercourse among the people of Korea. 

The Commission observed the withdrawal of United States forces, which was 
completed on June 19, 1949. Although it signified its readiness to verify the pact 
of the withdrawal of Soviet occupation forces from North Korea, the Commission 
received no response to its message to the U. 8. 8S. R. and therefore could take 
no aetion. 

At the fourth session, the General Assembly again directed the Commission to 
seek to facilitate the removal of barriers to economic, social, and other friendly 
intercourse caused by the division of Korea. The General Assembly also author- 
ized the Commission on October 21, 1949, in its discretion, to appoint observers and 
utilize the services and good offices of persons whether or not representatives of 
the Commission. The United Nations Commission in Korea is presently in 
Seoul and we have now feceived its latest report. 

Mr. President, I have tabled a draft resolution which notes the Security Coun- 
cil’s grave concern at the invasion of the Republic of Korea by the armed forces 
of North Korea. This draft resolution calls upon the authorities in the North to 
cease hostilities and to withdraw armed forces to the border along the thirty-eighth 
parallel. 

The draft resolution requests that the United Nations Commission on Korea 
observe the withdrawal of the North Korean forces to the thirty-eighth parallel 
and keep the Security Council informed on the implementation and execution of 
the resolution. The draft resolution also calls upon all members of the United 
Nations to render every assistance to the United Nations in the carrying out of 
this resolution and to refrain from giving assistance to the North Korean author- 
ities. 


B. The first United Nations Security Council Resolution—June 25, 1950 
Resolution concerning the complaint of aggression upon the Repub- 
lic of Korea, adopted at the four hundred and seventy-third meeting 
of the Security Council on June 25, 1950: 
The Security Council, 


Recalling the finding of the General Assembly in its resolution of 21 October 
1949 that the Government of the Republic of Korea is a lawfully established 
government ‘‘having effective control and jurisdiction over that part of Korea 
where the United Nations Temporary Commission on Korea was able to 
observe and consult and in which the great majority of the people of Korea 
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reside; and that this Government is based on elections which were a valid 
expression of the free will of the electorate of that part of Korea and which 
were observed by the Temporary Commission; and that this is the only such 
Government in Korea’’; 

Mindful of the concern expressed by the General Assembly in its resolutions 
of 12 December 1948 and 21 October 1949 of the consequences which might 
follow unless Member States refrained from acts derogatory to the results 
sought to be achieved by the United Nations in bringing about the complete 
independence and unity of Korea; and the concern expressed that the situation 
described by the United Nations Commission on Korea in its report menaces 
the safety and well-being of the Republic of Korea and of the people of Korea 
and might lead to open military conflict there: 

Noting with grave concern the armed attack upon the Republic of Korea 
bv forces from North Korea, 

Determines that this action constitutes a breach of the peace, 
I. Calls for the immediate cessation of hostilites; and 
Calls upon the authorities of North Korea to withdraw forthwith their 
armed forces to the thirty-eighth parallel; 
Il. Requests the United Nations Commission on Korea 
(a) To communicate its fully considered recommendations on the situation 
with the least possible delay; 
(b) To observe the withdrawal of the North Korean forces to the thirty- 
eighth parallel; and 
(c) To keep the Security Council informed on the execution of this resolu- 
tion; 
Ill. Calls upon all Members to render every assistance to the United Nations 
in the execution of this resolution and to refrain from giving assistance to the 
North Korean authorities. 


(Voting for the resolution: China, Cuba, Ecuador, Egypt, France, 
India, Norway, United Kingdom, United States. Abstention: Yugo- 
slavia. Absent: Soviet Union, the Soviet Delegate having boycotted 
meetings of the Council since Jan. 10, 1950). 


C. Statement by the President of the United States, June 27, 1950 


In Korea the Government forces, which were armed to prevent border raids 
and to preserve internal security, were attacked by invading forces from North 
Korea. The Security Council of the United Nations called upon the invading 
troops to cease hostilities and to withdraw to the thirty-eighth parallel. This 
they have not done, but on the contrary have pressed the attack. The Security 
Council called upon all members of the United Nations to render every assistance 
to the United Nations in the execution of this resolution. In these circumstances 
I have ordered United States air and sea forces to give the Korean Government 
troops cover and support. 

The attack upon Korea makes it plain beyond all doubt that communism has 
passed beyond the use of subversion to conquer independent nations and will 
now use armed invasion and war. It has defied the orders of the Security Council 
of the United Nations issued to preserve international peace and security. In 
these circumstances the occupation of Formosa by Communist forces would be 
a direct threat to the security of the Pacific area and to United States forces 
performing their lawful and necessary functions in that area. 

Accordingly I have ordered the Seventh Fleet to prevent any attack on Formosa. 
As a corollary of this action I am calling upon the Chinese Government on Formosa 
to cease all air and sea operations against the mainland. The Seventh Fleet will 
see that this is done. The determination of the future status of Formosa must 
await the restoration of security in the Pacific, a peace settlement with Japan, or 
consideration by the United Nations. 

I have also directed that United States forces in the Philippines be strengthened 
and that military assistance to the Philippine Government be accelerated. 

I have similarly directed acceleration in the furnishing of military assistance 
to the forces of France and the associated states in Indochina and the dispatch 
of a military mission to provide close working relations with those forces. 

I know that all members of the United Nations will consider carefully the 
consequences of this latest aggression in Korea in defiance of the Charter of the 
United Nations. A return to the rule of force in international affairs would have 
far-reaching effects. The United States will continue to uphold the rule of law. 
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I have instructed Ambassador Austin, as the representative of the United States 
to the Security Council, to report these steps to the Council. 


D. Statement by United States representative to the United Nations on 
June 27, 1950 


The United Nations finds itself confronted today with the gravest crisis in its 
existence. 

Forty-eight hours ago the Security Council, in an emergency session, deter- 
mined that the armed invasion of the Republic of Korea by armed forces from 
northern Korea constituted a breach of the peace. Accordingly, the Security 
Council called for a cessation of hostilities forthwith and the withdrawal by the 
northern Korean authorities of their armed forces to the thirty-eighth parallel. 
The Security Council also requested the United Nations Commission on Korea to 
observe the withdrawal and to report. Finally, the Security Council called upon 
all members to render every assistance to the United Nations in the execution of 
the resolution and to refrain from giving assistance to the North Korean authorities. 

The decision of the Security Council has been broadeast to the Korean authori- 
ties and is known to them. We now have before us the report of the United 
Nations Commission for Korea which confirms our worst fears. It is clear that 
the authorities in North Korea have completely disregarded and flouted the deci- 
sion of the Security Council. The armed invasion of the Republic of Korea 
continues. The North Korean authorities have even called upon the established 
Government of the Republic to surrender. 

It is hard to imagine a more glaring example of disregard for the United Nations 
and for all the principles which it represents. 

The most important provisions of the Charter are those outlawing aggressive 
war. It is precisely these provisions which the North Korea authorities have 
violated. 

It is the plain duty of the Security Council to invoke stringent sanctions to 
restore international peace. 

The Republie of Korea has appealed to the United Nations for protection. I 
am happy and proud to report that the United States is prepared as a loyal member 
of the United Nations to furnish assistance to the Republic of Korea. 

I have tabled a resolution which I ask the Council to consider favorably as the 
next step to restore world peace. 

That resolution is as follows: 

“The Security Council, 

‘Having determined that the armed attack upon the Republic of Korea by 
forces from North Korea constitutes a breach of the peace, 

‘Having called for an immediate cessation of hostilities, and 

“Having called upon the authorities of North Korea to withdraw forthwith 
their armed forces-to the Thirty-eighth Parallel, and 

“Having noted from the report of the United Nations Commission for 
Korea that the authorities in North Korea have neither ceased hostilities 
nor withdrawn their armed forces to the Thirty-eighth Parallel, and that 
urgent military measures are required to restore international peace and 
security, and 

“Having noted the appeal from the Republic of Korea to the United 
Nations for immediate and effective steps to secure peace and security. 

“Recommends that the members of the United Nations furnish such assistance 
to the Republic of Korea as may be necessary to repel the armed attack and to 
restore international peace and security in the area.” 

This is the logical consequence of the resolution concerning the complaint of 
aggression upon the Republic of Korea adopted at the four hundred and seventy- 
third meeting of the Security Council on June 25, 1950, and the subsequent 
events recited in the preamble of this resolution. That resolution of June 25 
called upon all members to render every assistance to the United Nations in 
execution of this resolution, and to refrain from giving assistance to the North 
Korean authorities. This new resolution is the logical next step. Its signifi- 
cance is affected by the violation of the former resolution, the continuation of 
aggression, and the urgent military measures required. 

I wish now to read the statement which the President of the United States 
made today on this critical situation. 


(See C above.) 
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The keynote of the resolution and my statement and the significant character- 
istic of the action taken by the President is support of the United Nations pur- 
poses and principles—in a word ‘“‘peace.”’ 


E.. The second United Nations Security Council Resolution—June 27, 
1950 
Resolution concerning the complaint of aggression upon the 
Republic of Korea, adopted at the four hundred and seventy-fourth 
meeting of the Security Council, on June 27, 1950: 


The Security Council, 
Having determined that the armed attack upon the Republic of Korea by 
forces from North Korea constitutes a breach of the peace. 
Having called for an immediate cessation of hostilities, and 
Having called upon the authorities of North Korea to withdraw forthwith 
their armed forces to the 38th parallel, and 
Having noted from the report of the United Nations Commission for 
Korea that the authorities in North Korea have neither ceased hostilities 
nor withdrawn their armed forces to the 38th parallel and that urgent military 
measures are required to restore international peace and security, and 
Having noted the appeal from the Republic of Korea to the United Nations 
for immediate and effective steps to secure peace and security, 
Recommends that the Members of the United Nations furnish such assistance to 
the Republic of Korea as may be necessary to repel the armed attack and to restore 
international peace and security in the area. 


(Voting for the resolution: United States, United Kingdom, France, 
China, Norway, Ecuador, and Cuba. Voting against: Yugoslavia. 
Abstention: Egypt, India (2 days later India accepted the resolution). 
Absent: Soviet Union.) 


F. Statement by the President of the United States, June 30, 1950, on 
further military action in Korea 


At a meeting with congressional leaders at the White House this morning, the 
President, together with the Secretary of Defense, the Secretary of State, and the 
Joint Chiefs of Staff, reviewed with them the latest developments of the situation 
in Korea. 

The congressional leaders were given a full review of the intensified military 
activities. 

In keeping with the United Nations Security Council’s request for support to 
the Republic of Korea in repelling the North Korean invaders and restoring peace 
in Korea, the President announced that he had authorized the United States Air 
Force to conduct missions on specific military targets in Northern Korea where 
ever militarily necessary, and had ordered a naval blockade of the entire Korean 
coast. 

General MacArthur has been authorized to use certain supporting ground units. 


G. The third United Nations Security Council resolution—July 7, 1950 


The Security Council, having determined that the armed attack upon the 
Republic of Korea by forces from North Korea constitutes a breach of the peace, 
having recommended that members of the United Nations furnish such assistance 
to the Republic of Korea as may be necessary to repel the armed attack and to 
restore international peace and security in the area, 

(1) Welcomes the prompt and vigorous support which governments and peoples 
of the United Nations have given to its resolutions of 25 and 27 June 1950 to 
assist the Republic of Korea in defending itself against armed attack and thus 
to restore international peace and security in the area; 

(2) Notes that members of the United Nations have transmitted to the United 
Nations offers of assistance for the Republic of Korea; 

(3) Recommends that all members providing military forces and other assistance 
pursuant to the aforesaid Security Council resolutions make such forces and other 
assistance available to a unified command under the United States; 

(4) Requests the United States to designate the commander of such forces; 

(5) Authorizes the unified command at its discretion to use the United Nations 
flag in the course of operations against North Korean forces concurrently with the 
flags of the various nations participating; 
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(6) Requests the United States to provide the Security Council with reports, 
as appropriate, on the course of action taken under the unified command. 


(Voting for the resolution: United States, the United Kingdom, 
France, China, Cuba, Ecuador, and Norway. Abstention: Egypt, 
India, and Yugoslavia. Absent: Soviet Union.) 


H. Statement by the President of the United States, July 8, 1950 


The Security Council of the United Nations in its resolution of July 7, 1950, 
has recommended that all members providing military forces and other assistance 
pursuant to the Security Council resolutions of June 25 and 27, make such forces 
and other assistance available to a unified command under the United States. 

The Security Council resolution also requests that the United States designate 
the commander of such forces, and authorizes the unified command at its discretion 
to use the United Nations flag in the course of operations against the North 
Korean forces concurrently with thé flags of the various nations participating. 

I am responding to the recommendation of the Security Council and have 
designated Gen. Douglas MacArthur as the commanding general of the military 
forces which the members of the United Nations place under the unified command 
of the United States pursuant to the United Nations’ assistance to the Republic 
of Korea in repelling the unprovoked armed attack against it. 

I am directing General MacArthur, pursuant to the Security Council resolution, 
to use the United Nations flag in the course of operations against the North 
Korean forces concurrently with the flags of the various nations participating. 


I. Memorandum of July 3, 1950, prepared by the Department of State 
on the authority of the President to repel the attack in Korea 


This memorandum is directed to the authority of the President to order the 
Armed Forces of the United States to repel the aggressive attack on the Republic 
of Korea. 

As explained by Secretary Acheson to the press on June 28, as soon as word of 
the attack on Korea was received in Washington, it was the view of the President 
and of all of his advisers that the first responsibility of the Government of the 
United States was to report the attack to the United Nations. 

Accordingly, in the middle of the night of Saturday, June 24, 1950, Ambassador 
Gross, the United Nations Deputy Representative at the Security Council of the 
United Nations, notified Mr. Trygve Lie, the Secretary General of the United 
Nations, that armed forces from North Korea had commenced an unprovoked 
assault against the territory of the Republic of Korea. 

A meeting of the Security Council was immediately called on Sunday, June 25, 
at the request of the United States. The Council at that meeting adopted a 
resolution, presented by the United States, calling on the North Korean authori- 
ties to cease hostilities and to withdraw their armed forces to the thirty-eighth 
parallel (which separates North Korea and the Republic of Korea). The resolu- 
tion also requested the United Nations Commission on Korea to observe such 
withdrawal and to keep the Security Council informed on the execution of the 
resolution. Finally it called on all members to render every assistance to the 
United Nations in the execution of the resolution and to refrain from assisting the 
North Korean authorities. 

A report from the United Nations Commission for Korea received on June 26 
indicated that the Security Council resolution had been completely disregarded 
by North Korea and that the armed invasion of the Republic of Korea was con- 
tinuing. 

The President, accordingly on June 27, 1950, made an announcement pointing 
out that communism had defied the orders of the Security Council issued to pre- 
serve international peace and security and stating that he had therefore ordered 
United States air and sea forces to give the Korean Government troops cover and 
support. Since the occupation of Formosa by Communist forces would directly 
threaten the security of the Pacific area and United States forces there, he also 
ordered the Seventh Fleet to prevent any attack on Formosa. Further, he directed 
that United States forces in the Philippines be strengthened, that military assist- 
ance to the Philippine Government be accelerated as well as military assistance 
to the French forces and those of the associated states in Indochina, and that a 
military mission be dispatched to provide close-working relations with the forces 
in Indochina. The President stated that he knew that all members of the United 
Nations would consider carefully the consequences of this latest aggression in 
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Korea in defiance of the United Nations Charter, and he instructed Ambassador 
Austin, the United States Representative to the Security Council, to report the 
steps he had taken to the Council. 

This Ambassador Austin did on the afternoon of June 27, saying that he was 
happy and proud to report that the United States was prepared as a loyal member 
of the United Nations to furnish assistance to the Republic of Korea. He pre- 
sented to the Council a draft resolution which inter alia noted the appeal from the 
Republic of Korea to the United Nations for immediate and effective steps to 
secure peace and security and recommended that United Nations members 
furnish such assis*ance to the Republic as might be necessary to repel the armed 
attack and restore international peace and security. The resolution was forthwith 
adopted by the Security Council at the same meeting on June 27. 

Secretary Acheson at his news conference on June 28 emphasized that the 
actions of the United States had been taken in support of the United Nations. 
“‘After June 25,”’ he said “all action in Korea has been under the aegis of the 
United Nations.” 

The President, as Commander in Chief of the Armed Forces of the United 
States, has full control over the use thereof. He also has authority to conduct 
the foreign relations of the United States. Since the beginning of United States 
history, he has upon numerous occasions utilized these powers in sending armed 
forces abroad. The preservation of the United Nations for the maintenance of 
peace is a cardinal interest of the United States. Both traditional international 
law and article 39 of the United Nations Charter and the resolution pursuant 
thereto authorize the United States to repel the armed aggression against the 
Republie of Korea. 

The President’s control over the Armed Forces of the United States is based 
on article 2, section 2, of the Constitution, which provides that he ‘‘shall be 
Commaader in Chief of the Army and Navy of the United States.”’ 

In United States v. Sweeny, the Supreme Court said that the object of this 
provision was “evidently to vest in the President the supreme command over all 
the military forees—such supreme and undivided command as would be necessary 
to the prosecution of a successful war’’ (157 U. 8. (1895) 281, 284). 

That the President’s power to send the Armed Forces outside the country is not 
dependent on congressional authority has been repeatedly emphasized by numer- 
ous writers. 

For example, ex-President William Howard Taft wrote: 

‘The President is made Commander in Chief of the Army and Navy by the 
Constitution evidently for the purpose of enabling him to defend the country 
against invasion, to suppress insurrection, and to take care that the laws be faith- 
fully executed. If Congress were to attempt to prevent his use of the Army for 
any of these purposes, the action would be void. * * Again, in the carrying 
on of war as Commander in Chief, it is he who is to determine the movements of 
the Army and of the Navy. Congress could not take away from him that dis- 
cretion and place it beyond his control in any of his subordinates, nor could they 
themselves, as the people of Athens attempted to, carry on campaigns by votes 
in the market place’ (Our Chief Magistrate and His Powers, 1916, pp. 128-129). 

Professor Willoughby writes: 

‘“As to his constitutional power to send United States forces outside the country 
in time of peace when this is deemed by him necessary or expedient as a means of 
preserving or advancing the foreign interests or re lations of the United States, 
there would seem to be equally little doubt, although it has been contended by 
some that the exercise of this discretion ean be limited by congressional statute. 
That Congress has this right to limit or to forbid the sending of United States 
forces outside of the country in time of peace has been asserted by so eminent an 
authority as ex-Secretary Root. It would seem to the author, however, that the 
President, under his powers as Commander in Chief of the Army and Navy, and 
his general control of the foreign relations of the United States, has this discre- 
tionary right constitutionally vested in him, and, therefore, not subject to con- 
gressional control. Especially, since the argument of the court in Myers v. United 
States with reference to the general character of the executive power vested i in the 
President, and, apparently, the authority impliedly vested in him by reason of his 
obligation to take care that the laws be faithfully executed, it is reasonable to 
predict that, should the question be presented to it, the Supreme Court will so 
hold. Of course, if this sending is in pursuance of express provisions of a treaty, 
or for the execution of treaty provisions, the sending could not reasonably be 
subject to constitutional objection” (the Constitutional Law of the United States, 
1929, vol. III, p. 1567). 
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In an address delivered before the American Bar Association in 1917 on the 
War Powers Under the Constitution, Mr. Hughes stated that ‘‘There is no limi- 
tation upon the authority of Congress to create an army and it is for the President 
as Commander in Chief to direct the campaign of that Army wherever he may 
think they should be carried on.’’ He referred to a statement by Chief Justice 
Taney in Fleming v. Page (9 How. 615) in which the Chief Justice said that as 
Commander in Chief the President ‘is authorized to direct the movements of 
the naval and military forces placed by law at his command” (S. Doc. 105, 65th 
Cong., Ist sess., p. 7). 

At the time the approval of the Treaty of Versailles was under consideration 

in the Senate, there was under discussion a reservation to article 10, presented 
by Senator Lodge, to the effect that ‘“‘Congress * * * under the Consti- 
tution, has the sole power to declare war or authorize the employment of the 
military or naval forces of the United States.’’ Senator Walsh, of Montana, 
stated in debate on November 10, 1919, that the statement was a recital of ‘What 
is asserted to be a principle of constitutional law.’’ He said that if— 
‘“ * * * any declaration of that character should ever be made by the 
Senate of the United States, it would be singularly unfortunate. It is not true. 
It is not sound. It is fraught with the most momentous consequences, and may 
involve disasters the extent of which it is hardly possible to conceive. 

“The whole course of our history has been a refutation of such a declaration, 
namely, that the President of the United States, the Chief Executive of the 
United States, the Commander in Chief of the Army of the United States, has no 
power to employ the land or naval forces without any express authorization 
upon the part of Congress. Since the beginning of our Government, our Navy 
has been sent over the seven seas and to every port in the world. Was there 
ever any congressional act authorizing the President to do anything of that 
kind?” 

He stated that our Navy travels the sea “in order to safeguard and protect the 
rights of American citizens in foreign lands. Who can doubt that the President 
has no authority thus to utilize the naval and land forces of the United States?” 

Mr. Borsh stated: 

“T agree fully with the legal or constitutional proposition which the Senator 
states, and I hope this [reservation] will be stricken out. It is an act of supereroga- 
tion to put it in. It does not amount to anything. It is a recital which is not 
true. It cannot change the Constitution, and it ought/not to be there. * * * 
It would simply be vain and futile and, if I may say so, with “re respect to those 
who drew it, the doing of an inconsequential thing’ (58 Congressiona! Record, pt. 
8, p. 8195, Nov. 10, 1919, 66th Cong., Ist sess.). 

Not only is the President Commander in Chief of the Army and Navy, but he is 
also charged with the duty of conducting the foreign relations of the United States 
and in this field he ‘‘alone has the power to speak or listen as a representative of 
the Nation” (United States v. Curtiss-Wright Export Corp., ct al., (299 U.S. (1936) 
304, 319)). 

Obviously there are situations in which the powers of the President, as Com- 
mander in Chief and his power to conduct the foreign relations of this country 
complement each other. 

The basic interest of the United States is international peace and security. 
The United States has throughout its history, upon orders of the Commander in 
Chief to the Armed Forces, and without congressional authorization, acted to 
prevent violent and unlawful acts in other States from depriving the United States 
and its nationals of the benefits of such peace and security. It has taken such 
action both unilaterally and in concert with others. A tabulation of 85 instances 
of the use of American Armed Forces without a declaration of war was incorporated 
in the Congressional Record for July 10, 1941. See also the appendix to the 
pamphlet by James Grafton Rogers entitled ‘‘World Policing and the Consti- 
tution” published in 1945 by the World Peace Foundation. 

It is important to analyze the purposes for which the President as Commander 
in Chief has authorized the dispatch of American troops abroad. In many 
instances, of course, the Armed Forces have been used to protect specific American 
lives and property. In other cases, however, United States forces have been used 
in the broad interests of American foreign policy, and their use could be character- 
ized as participation in international policy action. 

The traditional power of the President to use the Armed Forces of the United 
States without consulting the Congress was referred to in debates in the Senate 
in 1945. Senator Connally remarked: 
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“The historical instances in which the President has directed armed forces to 
go to other countries have not been confined to domestic or internal instances at 
all.” Senator Millikin pointed out that ‘‘in many cases the President has sent 
troops into a foreign country to protect our foreign policy * * * notably in 
Central and South America.” ‘That was done,” he continued, ‘‘in order to keep 
foreign countries out of there—was not aimed at protecting any particular 
American citizen. It was aimed at protecting our foreign policy.”’ To his remark 
that he presumed that by the Charter of the United Nations we had laid down a 
foreign policy which we could protect, Senator Connally replied that that was 
“absolutely correct.”” He added: 

“‘T was trying to indicate that fact by reading the list of instances of intervention 
on our part in order to keep another government out of territory in this hemis- 
phere. That was a question of carrying out our international policy, and not a 
question involving the protection of some American citizen or American property 
at this moment.’”’ (Congressional Record, 79th Cong., Ist sess., vol. 91, pt. 8, 
November 26, 1945, p. 10967.) 

During the Boxer Rebellion in China in 1900-1901 the President sent about 
5,000 troops to join with British, Russian, German, French, and Japanese troops 
to relieve the siege of the foreign quarters in Peking and reestablish the treaty 
status. This was done without express congressional authority. In defining 
United States policy at the time Secretary of State Hay said: 

‘* * * ‘The purpose of the President is, as it has been heretofore, to act 
concurrently with the other powers; first, in opening up communication with 
Peking and rescuing the American officials, missionaries, and other |Americans 
who are in danger; secondly, in affording all possible protection everywhere in 
China to American life and property; thirdly, in guarding and protecting all 
legitimate American interests; and, fourthly, in aiding to prevent a spread of the 
disorders to the other provinces of the Empire and a recurrence of such disasters. 
It is, of course, too early to forecast the means of attaining this last result; but 
the policy of the Government of the United States is to seek a solution which 
may bring about permanent safety and peace to China, preserve Chinese territorial 
and administrative entity, protect all rights guaranteed to friendly powers .by 
treaty and international law, and safeguard for the world the principle of equal 
and impartial trade with all parts of the Chinese Empire.’”’ (V Moore’s Digest 
of International Law, p. 482. See also Taft, op. cit. pp. 114-115; Rogers, op. 
cit. pp. 58-62.) 

After the opening up of Japan to foreigners in the 1850’s through the conclusion 
of commercial treaties between Japan and certain western powers, antiforeign 
disturbances occurred. In 1863 the American Legation was burned following 
previous attacks on the British Legation. The commander of the U. 5S. 8. 
Wyoming was instructed to use all necessary force for the safety of the legation 
or of Americans residing in Japan. Secretary of State Seward said that the prime 
objects of the United States were: ‘‘First, to deserve and win the confidence of 
the Japanese Government and people, if possible, with a view to the common 
interest of all the treaty powers; secondly, to sustain and cooperate with the 
legations of these powers, in good faith, so as to render their efforts to the same 
end effective.” (V Moore’s Digest of International Law, pp. 747-748.) 

In 1864 the Mikado, not recognizing the treaties with the western powers, 
closed the straits of Shimonoseki. At the request of the Tycoon’s Government 
(opposed to the Mikado) American, British, French, and Netherlands forces in 
a joint operation opened the straits by force. The object of the western powers 
was the enforcement of treaty rights, with the approval of the government that 
granted them. (V Moore’s Digest, p. 750; S. Ex. Doc. 58, 41 Cong. 2d sess.) 

Again in 1868 a detachment of Japanese troops assaulted foreign residents in 
the streets of Hiogo. One of the crew of the Oneida was seriously wounded. The 
safety of the foreign population being threatened, naval forces of the treaty 
powers made a joint landing and adopted measures to protect the foreign settle- 
ment. (Report of the Secretary of the Navy, 1868, p. XI.) 

Former Assistant Secretary of State James Grafton Rogers has characterized 
these uses of force as “‘international police action,’ saying: ‘“They amounted to 
executive use of the Armed Forces to establish our own and the world’s scheme of 
international order. Two American Presidents used men, ships and guns on a 
large and expensive scale.” (World Policing and the Constitution, published 
by the World Peace Foundation, 1945, pp. 66, 67.) 
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In 1888 and 1889 civil war took place in Samoa, where the United States, Great 
Britain, and Germany had certain respective treaty rights for the maintenance of 
naval depots. German forces were landed, and the German Government invited 
the United States to join in an effort to restore calm and quiet in the islands in the 
interest of all the treaty powers. The commander of the United States naval 
forces in the Pacific was instructed by the Secretary of the Navy that the United 
States was willing to cooperate in restoring order ‘‘on the basis of the full preserva- 
tion of American treaty rights and Samoan authority, as recognized and agreed 
to by Germany, Great Britain, and the United States.’”’ He was to extend full 
protection and defense to American citizens and property, to protest the displace- 
ment of the native government by Germany as violating the positive agreement. 
and understanding between the treaty powers, but to inform the British and 
German Governments of his readiness to cooperate in causing all treaty rights to 
be respected and in restoring peace and order on the basis of the recognition of the 
Samoan right to independence. (I Moore’s Digest of International Law, pp. 
545-546.) 

On July 7, 1941, the President sent to the Congress a message announcing that 
as Commander in Chief he had ordered the Navy to take all necessary steps to 
insure the safety of communications between Iceland and the United States as 
well as on the seas between the United States and all other strategic outposts and 
that American troops had been sent to Iceland in defense of that country. The 
United States, he said, could not permit “the occupation by Germany of strategic 
outposts in the Atlantic to be used as air or naval bases for eventual attack against 
the Western Hemisphere.’’ For the same reason, he said, substantial forces of 
the United States had been sent to the bases acquired from Great Britain in 
Trinidad and British Guiana in the south to forestall any pincers movement. under- 
taken by Germany against the Western Hemisphere (Congressional Record, 77th 
Cong., lst sess., vol. 87, pt. 6, July 7, 1941, p. 5868). 

Thus, even before the ratification of the United Nations Charter, the President 
had used the Armed Forces of the United States without consulting the Congress 
for the purpose of protecting the foreign policy of the United States. The ratifi- 
cation of the United Nations Charter was, of course, a landmark in the develop- 
ment of American foreign policy. As noted above, Senator Connally and Senator 
Millikin agreed that the President was entitled to use armed forces in protection 
of the foreign policy represented by the Charter. This view was also expressed 
in the Senate debates in connection with the ratification of the Charter. For 
example, Senator Wiley made the following pertinent statement: 

“Tt is my understanding, according to the testimony given before the Foreign 
Relations Committee of the Senate, that the terms ‘agreement or agreements’ as 
used in article 43 are synonymous with the word ‘treaty.’ On the other hand, I 
recognize that Congress might well interpret them as agreements brought about 
by the action of the Executive and ratified by a joint resolution of both Houses. 
These agreements would provide for a police force and the specific responsibility 
of each nation. But oufside of these agreements, there is the power in our Execu- 
tive to preserve the peace, to see that the ‘supreme laws’ are faithfully executed. 
When we become a party to this charter, and define our responsibilities by the 
agreement or agreements, there can be no question of the power of the Executive 
to carry out our commitments in relation to international policing. His constitu- 
tional power, however, is in no manner impaired’’ (Congressional Record, 79th 
Cong., Ist sess., vol. 91, July 27, 1945, pp. 8127-8128). 

An even fuller exposition of the point was made by Senator Austin, who stated: 

“Mr. President, I am one of those lawyers in the United States who believe 
that the general powers of the President—not merely the war powers of the 
President but the general authority of the President—are commensurate with the 
obligation which is imposed upon him as President, that he take care that the 
laws are faithfully executed. That means that he shall take all the care that is 
required to see that the laws are faithfully executed. 

“Of course, there are other specific references in the Constitution which show 
that he has authority to employ armed forces when necessary to carry out specific 
things named in the Constitution; but the great over-all and general authority 
arises from his obligation that he take care that the laws are faithfully executed. 
That has been. true throughout our history, and the Chief Executive has taken 
care, and has sent the armed forces of the United States, without any act of 
Congress preceding their sending, on & great many occasions. I have three 
different compilations of those occasions. One of them runs as high as 150 
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times; another of them 72 times, and so forth. It makes a difference whether 
we consider the maneuvers which were merely shows of force as combined in the 
exercise of this authority—as I do— or whether we limit the count to those cases 
in which the armed forees have actually entered upon the territory of a peaceful 
neighbor. But there is no doubt in my mind of his obligation and authority to 
employ all the foree that is necessary to enforce the laws. 

“It may be asked, How does a threat to international security and peace 
violate the laws of the United States? Perhaps, Mr. President, it would not 
have violated the laws of the United States previous to the obligations set forth 
in this treaty. Perhaps we have never before recognized as being true the funda- 
mental doctrine with which I opened my remarks. But we are doing so now. 
We recognize that a breach of the peace anywhere on earth which threatens the 
security and peace of the world is an attack upon us; and after this treaty is ac- 
cepted by 29 nations, that will be the express law of the world. It will be the 
law of nations, because, according to its express terms, it will bind those who 
are nonmembers, as well as members, and it will be the law of the United States, 
because we shall have adopted it inatreaty. Indeed, it will be above the ordinary 
statutes of the United States, because it will be on a par with the Constitution, 
which provides that treaties made pursuant thereto shall be the supreme law of 
the land. 

“So I have no doubt of the authority of the President in the past, and his 
authority in the future, to enforce peace. I am bound to say that I feel that the 
President is the officer under our Constitution in whom there is exclusively vested 
the responsibility for maintenance of peace.’’ (Congressional Record, 79th Cong., 
Ist sess., vol. 91, July 26, 1945, pp. 8064-8065.) 

Action contrary to the Charter of the United Nations is action against the 
interests of the United States. Preservation of peace under the Charter is a 
cornerstone of American foreign policy. President Truman said in his inaugural 
address in 1949: 

“In the coming years, our program for peace and freedom will emphasize four 
major courses of action. 

“First, we will continue to give unfaltering support to the United Nations and 
related agencies, and we will continue to search for ways to strengthen their 
authority and increase their effectiveness.” 

In the Korean situation, the resolution of the Security Council of June 25 
determined, under article 39 of the Charter, that the action of the North Koreans 
constituted a breach of the peace and called upon ‘the authorities in North 
Korea (a) to cease hostilities forthwith; and (6) to withdraw their armed forces to 
the thirty-eighth parallel.’”’ It also called upon “all members to render every 
assistance to the United Nations in the execution of this resolution.”’ This is an 
application of the principles set forth in article 2, paragraph 5, of the Charter, 
which states: ‘‘All members shall give the United Nations every assistance in any 
action which it takes in accordance with the present Charter * * *.”’ The 
Security Council resolution of June 27, passed after the North Korean authorities 
had disregarded the June 25 resolution, recommended “‘that members of the United 
Nations furnish such assistance to the Republic of Korea as may be necessary to 
repel the armed attack and to restore international peace and security in the 
area.”’ This recommendation was also made under the authority of article 39 of 
the Charter. 

The President’s action seeks to accomplish the objectives of both resolutions. 

The continued defiance of the United Nations by the North Korean authorities 
would have meant that the United Nations would have ceased to exist as a serious 
instrumentality for the maintenance of international peace. The continued 
existence of the United Nations as an effective international organization is a 
paramount United States interest. The defiance of the United Nations is in clear 
violation of the Charter of the United Nations and of the resolutions adopted by 
the Security Council of the United Nations to bring about a settlement of the 
problem. It is a threat to international peace and security, a threat to the peace 
and security of the United States and to the security of United States forces in 
the Pacific. 

These interests of the United States are interests which the President as 
Commander in Chief can protect by the employment of the Armed Forces of 
the United States without a declaration of war. It was they which the President’s 
order of June 27 did protect. This order was within his authority as Commander 
in Chief. 
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Il. INSTANCES OF USE OF UNITED STATES ARMED FORCES ABROAD, 
1798-1945 


1798—1800— Undeclared naval war with France.—This contest included land 
actions, such as that in the Dominican Republic, city of Puerto Plata, where 
marines captured a French privateer under the guns of the forts. 

1801—-05—Tripoli.—The First Barbary War, including the George Washington 
and Philadelphia affairs and the Eaton expedition, during which a few marines 
landed with United States Agent William Eaton to raise a force against Tripoli 
in an effort to free the crew of the Philadelphia. Tripoli declared war but not 
the United States. 

1806— Mexico (Spanish territory).—Capt. Z. M. Pike, with a platoon of troops, 
invaded Spanish territory at the headwaters of the Rio Grande deliberately and 
on orders from Gen. James Wilkinson. He was made prisoner without resistance 
at a fort he constructed in present day Colorado, taken to Mexico, later released 
after seizure of his papers. There was a political purpose, still a mystery. 

1806-10—Gulf of Mexico.—American gunboats operated from New Orleans 
against Spanish and French privateers, such as LaFitte, off the Mississippi Delta, 
chiefly under Capt. John Shaw and Master Commandant David Porter. 

1810—West Florida (Spanish territory).—Gov. Claiborne of Louisiana, on orders 
of the President, occupied with troops territory in dispute east of Mississippi as 
far as the Pearl River, later the eastern boundary of Louisiana. He was author- 
ized to seize as far east as the Perdido River. No armed elash. 

1812—Amelia Island and other parts of east Florida, then under Spain.—Tempo- 
rary possession was authorized by President Madison and by Congress, to prevent 
occupation by any other power; but possession was obtained by Gen. George 
Matthews in so irregular a manner that his measures were disavowed by the 
President. 

1812-15.—Great Britain —War of 1812. Formally declared. 

1813—West Florida (Spanish territory)—On authority given by Congress, 
General Wilkinson seized Mobile Bay in April with 600 soldiers. A small Spanish 
garrison gave way. Thus we advanced into disputed territory to the Perdido 
River, as ey tae in 1810. No fighting. 

1813-—14— Marquesas Islands.—Built a fort on island of Nukahiva to protect 
three prize ships which had been captured from the British. 

1814—Spanish Florida.—Gen. Andrew Jackson took Pensacola and drove out 
the British with whom the United States was at war. 

1814-25—Caribbean.—Engagements between pirates and American ships or 
squadrons took place repeatedly especially ashore and offshore about Cuba, 
Puerto Rico, Santo Domingo, and Yucatan. Three thousand pirate attacks on 
merchantmen were reported between 1815 and 1823. In 1822 Commodore 
James Biddle employed a squadron of two frigates, four sloops of war, two brigs, 
four schooners, and two gunboats in the West Indies. 

1815—Algiers—The Second Barbary War, declared by our enemies but not 
by the United States. Congress authorized an expedition. A large fleet under 
Decatur attacked Algiers and obtained indemnities. 

1815—Tripoli.—After securing an agreement from Algiers, Decatur demon- 
strated with his Squadron at Tunis and Tripoli, where he secured indemnities for 
offenses against us during the War of 1812. 

1816—Spanish Florida.—United States forces destroyed Nicholls Fort, called 
also Negro Fort, because it harbored raiders into United States territory. 

1816—18—Spanish Florida—First Seminole War.—The Seminole Indians, whose 
area was a resort for escaped slaves and border ruffians, were attacked by troops 
under Generals Jackson and Gaines and pursued into northern Florida. Spanish 
posts were attacked and occupied, British citizens executed. There was no 
declaration or congressional authorization but the Executive was sustained. 

1817—Amelia Island (Spanish territory off Florida).— Under orders of President 
Monroe, United States forces landed and expelled a group of smugglers, adven- 
turers, and freebooters. 

1818—Oregon.—The U. 8. S. Ontario, dispatched from Washington, landed 
at the Columbia River and in August took possession. Britain had conceded 
sovereignty but Russia and Spain asserted claims to the area. 

1820—23— Africa.—Naval units raided the slave traffic pursuant to the 1819 
act of Congress. 
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1822—Cuba.—United States naval forces suppressing piracy landed on the 
northwest coast of Cuba and burned a pirate station. 

1823—Cuba.—Brief landings in pursuit of pirates occurred April 8 near Escon- 
dido; April 16 near Cayo Bianco; July 11 at Siquapa Bay; July 21 at Cape Cruz; 
and October 23 at Camrioca. 

1824—-Cuba.—In October the U. 8. 8S. Porpoise landed bluejackets near Matan- 
zas in pursuit of pirates. This was during the cruise authorized in 1822. 

1824—Puerto Rico (Spanish territory)—Commodore David Porter with a 
landing party attacked the town of Fajardo which had sheltered pirates and 
insulted American naval officers. He landed with 200 men in November and 
forced an apology. 

1825—Cuba.—In March cooperating American and British forces landed at 
Sagua La Grande to capture pirates. 

1827—Greece.—In October and November landing parties hunted pirates on 
the islands of Argenteire, Miconi, and Andross. 

1831-—382—Falkland Islands.—To investigate the capture of three American 
sealing vessels and to protect American interests. 

1832—Sumatra—February 6 to 9.—To punish natives of the town of Quallah 
Battoo for depredations on American shipping. 

1833—Argentina—October 31 to November 15.—A force was sent ashore at 
Buenos Aires to protect the interests of the United States and other countries 
during an insurrection. 

1835-36—Peru—December 10, 1835 to January 24, 1836, and August 31 to 
December 2, 1836.—Marines protected American interests in Callao and Lima 
during an attempted revolution. 

1836—Mexico.—General Gaines occupied Nacogdoches (Tex.), disputed terri- 
tory, from July to December during the Texan war for independence, under 
orders to cross the “imaginary boundary line” if an Indian outbreak threatened. 

1838-—39—Sumatra—December 24, 1838, to January 4, 1839.—To punish natives 
of the towns of Quallah Battoo and Muckie (Mukki) for depredations on American 
shipping. 

1840—Fiji Islands—J uly.—To punish natives for attacking American exploring 
and surveying parties. 

1841—Drummond Island, Kingsmill Group.—To avenge the murder of a seaman 
by the natives. 


1841—Samoa—February 24.—To avenge the murder of an American seaman on 
Upolu Island. 





1842—Mezxico.—Commodore T. A. C. Jones, in command of a squadron long’ 


cruising off California, occupied Monterey, Calif., on October 19, believing war had 
come. He discovered peace, withdrew, and saluted. A similar incident occurred 
a week later at San Diego. 

1843—Africa, November 29 to December 16.—Four United States vessels demon- 
strated and landed various parties (one of 200 marines and sailors) to discourage 
piracy and the slave trade along the Ivory coast, etc., and to punish attacks by the 
natives on American seamen and shipping. 

1844—Merico.—President Tyler deployed our forces to protect Texas against 
Mexico, pending Senate approval of a treaty of annexation. (Later rejected.) 
He defended his action against a Senate resolution of inquiry. This was a 
demonstration or preparation. 

1846-48— Mexico, the Mexican War.—President Polk’s occupation of disputed 
territory precipitated it. War formally declared. 

1849—Smyrna.—lIn July a naval force gained release of an American seized by 
Austrian officials. 

1851— Turkey.—After a massacre of foreigners (including Americans) at Jaffa 
in January, a demonstration by our Mediterranean Squadron was ordered along 
the Turkish (Levant) coast. Apparently no shots fired. 

1851—Johanna Island (east of Africa), August.—To exact redress for the un- 
lawful imprisonment of the captain of an American whaling brig. 

1852-53—Argentina—February 3 to 12, 1852; September 17, 1852 to April (?) 
1853.— Marines were landed and maintained in Buenos Aires to protect American 
interests during a revolution. 

1853—Nicaragua—March 11 to 13.—To protect American lives and interests 
during political disturbances. 

1853-54—Japan.—The “opening of Japan” and the Perry Expedition. 

1853-54—Ryukyu and Bonin Islands—Commodore Perry on three visits before 
going to Japan and while waiting for a reply from Japan made a naval demon- 
stration, landing marines twice, and secured a coaling concession from the ruler 
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of Naha on Okinawa. He also demonstrated in the Bonin Islands. All to secure 
facilities for commerce. 

1854—China—April 4 to June 15 or 17.—To protect American interests in and 
near Shanghai during Chinese civil strife. 

1854— Nicaragua—July 9 to 16.—San Juan del Norte (Greytown) was destroyed 
to avenge an insult to the American Minister to Nicaragua. 

1855—China— May 19 to 21 (?).—To protect American interests in Shanghai. 
August 3 to 5 to fight pirates near Hong Kong. 

1855—Fiji Islands—September 12 to November 4.—To seek reparations for 
depredations on Americans. 

1855—Uruquay— November 25 to 29 or 30.—United States and European naval 
forces landed to protect American interests during an attempted revolution in 
Montevideo. 

1856—Panama, Republic of New Grenada—September 19 to 22.—To protect 
American interests during an insurrection. 

1856—China—October 22 to December 6.—To protect American interests at 
Canton during hostilities between the British and the Chinese; and to avenge an 
unprovoked assault upon an unarmed boat displaying the United States flag. 

185?7— Nicaragua—April to May, November to December.—To oppose William 
Walker’s attempt to get control of the country. In May Commander C. H. Davis 
of the United States Navy, with some marines, received Walker’s surrender 
and protected his men from ibe retaliation of native allies who had been fighting 
Walker. In November and December of the same year United States vessels 
Saratoga, Wabash, and Fulton opposed another attempt of William Walker on 
Nicaragua. Commodore Hiram Paulding’s act of landing marines and compelling 
the removal of Walker to the United States, was tacitly disavowed by Secretary 
of State Lewis Cass, and Paulding was forced into retirement. 

1858—Uruguay—January 2 to 27.—Forces from 2 United States warships 
landed to protect American property during a revolution in Montevideo. 

1858—Fiji Islands—October 6 to 16.—To chastise the natives for the murder of 
two American citizens. 

1858-59— Turkey.— Display of naval force along the Levant at the request of 
the Secretary of State after massacre of Americans at Jaffa and mistreatment 
elsewhere “to remind the authorities (of Turkey) * * * of the power of the 
United States.”’ 

1859— Paraguay.—Congress authorized a naval squadron to seek redress for 
an attack on a naval vessel in the Parana River during 1855. Apologies were 
made after a large display of force. 

1859— Mexico.—Two hundred United States soldiers crossed the Rio Grande 
in pursuit of the Mexican bandit Cortina. 

1859—China—July 31 to August 2.—For the protection of American interests 
in Shanghai. , 

1860—Angola, Portuguese West Africa—March 1.—To protect American lives 
and property at Kissembo when the natives became troublesome. 

1860—Colombia, Bay of Panama—September 27 to October 8.—-To protect 
American interests during a revolution. 

1863—Japan—July 16—To redress an insult to the American flag—firing on 
an American vessel—at Shimonoseki. 

1864—Japan— July 14 to August 3, approximately.— To protect the United 
States Minister to Japan when he visited Yedo to negotiate concerning some 
American claims against Japan, and to make his negotiations easier by impressing 
the Japanese with American power. 

1864— Japan— September 4 to 14—Straits of Shimonoseki.— To compel Japan 
and the Prince of Nagato in particular to permit the Straitsjto,be used by foreign 
shipping in accordance with treaties already signed. 

1865— Panama— March 9 and 10.—To protect the lives and property of 
American residents during a revolution. 

1866— Mexico.—To protect American residents, General Sedgwick and 100 men 
in November obtained surrender of Matamoras. After 3 days he was ordered by 
our Government to withdraw. His act was repudiated by the President. 

1866— China— June 20 to July 7—To punish an assault on the American 
consul at Newchwang; July 14, for consultation with authorities on shore; August 
9, at Shanghai, to help extinguish a serious fire in the city. 

1867—TIsland of Formosa— June 13— To punish a horde of savages who were 
supposed to have murdered the crew of a wrecked American vessel. 

1868—Japan (Osaka, Hiogo, Nagasaki, Yokohama, and Negata)— Mainly, 
February 4 to 8, April 4 to May 12, June 12 and 13.—To protect American interests 
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during the civil war in Japan over the abolition of the Shogunate and the restora- 
tion of the Mikado. 

1868—Uruguay—February 7 and 8, 19 to 26.—To protect foreign residents and 
the customhouse during an insurrection at Monevideo. 

1868—Colombia—April 7—at Aspinwall.—To protect passengers and treasure 
in transit during the absence of local police or troops on the occasion of the death 
of the President of Colombia. 

1870— Mexico, June 17 and 18—To destroy the pirate ship Forward, which 
had been run aground about 40 miles up the Rio Tecapan. 

1870—Hawatian Islands—September 21.—To place the American flag at half 
mast upon the death of Queen Kalama, when the American consul at Honolulu 
would not assume responsibility for so doing. 

1871—Korea—.J une 10 to 12.—To punish natives for depredations on Americans, 
particularly for murdering the crew of the General Sherman and burning the 
schooner, and for later firing on other American small boats taking soundings up 
the Salee River. 

1873—Colombia (Bay of Panama)— May 7 to 22, September 23 to October 9.—To 
protect American interests during hostilities over possession of the government of 
the State of Panama. 

1873— Mexico.—United States troops crossed the Mexican border repeatedly in 
pursuit of cattle and other thieves. There were some reciprocal pursuits by 
Mexican troops into our border territory. The cases were only technically 
invasions, if that, although Mexico protested constantly. Notable cases were at 
Remolina in May 1873 and at Las Cuevas in 1875. Washington orders often 
supported these excursions. Agreements between Mexico and the United States, 
the first in 1882, finally legitimized such raids. They continued intermittently, 
with minor disputes, until 1896. 

1874—Hawaiian Islands—February 12 to 20.—To preserve order and protect 
American lives and interests during the inauguration of a new king. 

1876— Mexico— May 18.—To police the town of Matamoros temporarily while 
it was without other government. 

1882—Egypt—J uly 14 to 18.—To protect American interests during warfare 
between British and Egyptians and looting of the city of Alexandria by Arabs. 

1885—Panama (Colon)—January 18 and 19.—To guard the valuables in transit 
over the Panama Railroad, and the safes and vaults of the company during revo- 
lutionary activity. In March, April, and May in the cities of Colon and Panama, 
to reestablish freedom of transit during revolutionary activity. 

1888—Korea—.J une.—To protect American residents in Seoul during unsettled 
political conditions, when an outbreak of the populace was expected. 

1888-89—Samoa— November 14, 1888, to March 20, 1889.—To protect American 
citizens and the consulate during a native civil war. 

1888—Haiti— December 20.—To persuade the Haitian Government to give up 
an American steamer which had been seized on the charge of breach of blockade, 

1889—Hawaiian Islands—July 30 and 31.—To protect American interests at 
Honolulu during a revolution. 

1890— Argentina.—A naval party landed to protect our consulate and legation 
in Buenos Aires. 

1891—Haiti.—To protect American lives and property on Navassa Island when 
Negro laborers got out of control. 

1891—Bering Sea—J uly 2 to October 5.—To stop seal poaching. 

1891—Chile—August 28 to 30.—To protect the American consulate and the 
women and children who had taken refuge in it during a revolution in Valparaiso. 

1893—Hawaii—January 16 to April 1.—Ostensibly to protect American lives 
and property; actually to promote a provisional government under Sanford B. 
Dole. This action was disavowed by the United States. 

1894—Brazil—January.—To protect American commerce and shipping at 
Rio de Janeiro during a Brazilian civil war. No landing was attempted but there 
was a display of naval force. 

1894— Nicaragua—J uly 6 to August 7.—To protect American interests at Blue- 
fields following a revolution. 

1894-96—Korea—J uly 24, 1894 to April 3, 1896.—To protect American lives 
and interests at Seoul during and following the Sino-Japnaese War. A guard of 
marine: was kept at the American legation most of the time until April 1896. 

1894-95—China— Marines were stationed at Tientsin and penetrated to Peking 
for protection purposes during the Sino-Japanese War. 

1894-95—China—Naval vessel beached and used as a fort at Newchwang for 
protection of American nationals. 
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1895— Colombia— March 8 to 9.—To protect American interests during an 
attack on the town of Bocas del Toro by a bandit chieftain. 

1896— Nicaragua— May 2 to 4.—To protect American interests in Corinto 
during political unrest. 

1898— Nicaragua— February 7 and 8.— To protect American lives and property 
at San Juan del Sur. 

1898— Spain.— The Spanish-American War. Fully declared. 

1898-99— China— November 5, 1898, to March 15, 1899.—'To provide a guard 
for the legation at Peking and the consulate at Tientsin during contest between 
the Dowager Empress and her son. 

1899— Nicaragua.— To protect American interests at San Juan del Norte, 
February 22 to March 5, and at Bluefields a few weeks later in connection with 
the insurrection of Gen. Juan P. Reyes. 

1899— Samoa— March 13 to May 15.—To protect American interests and to 
take part in a bloody contention over the succession to the throne. 

1899-1901— Philippine Islands.— To protect American interests following the 
war with Spain, and to conquer the islands by defeating the Filipinos in their 
war for independence. 

1900—China— May 24 to September 28.—To protect foreign lives during the 
Boxer rising, particularly at Peking. For many years after this experience a 
permanent legation guard was maintained in Peking, and was strengthened at 
times as trouble threatened. It was still there in 1934. 

1901—Colombia (State of Panama)—November 20 to December 4.—To protect 
American property on the Isthmus and to keep transit lines open during serious 
revolutionary disturbances. 

1902—Colombia— April 16 to 23.—To protect American lives and property at 
Bocas del Toro during a civil war. 

1902—Colombia (State of Panama)—September 17 to November 18.—To place 
armed guards on all trains crossing the Isthmus and to keep the railroad line open. 

1903— Honduras— March 23 to 30 or 31.—To protect the American consulate 
and the steamship wharf at Puerto Cortez during a period of revolutionary 
activity. 

1903—Dominican Republic—March 380 to April 21.—To protect American 
interests in the city of Santo Domingo during a revolutionary outbreak. 

1908—Syria—September 7 to 12.—To protect the American consulate in Beirut 
when a local Moslem uprising was feared. 

1903—14——Panama.—To protect American interests and lives during and follow- 
ing the revolution for independence from Colombia over construction of the Isth- 
mian Canal. With brief intermissions, United States Marines were stationed on 
the Isthmus from November 4, 1903, to January 21, 1914, to guard American 
interests. 

1904—Dominican Republic—January 2 to February 11.—To protect American 
interests in Puerto Plata dnd Sosua and Santo Domingo City during revolutionary 
fighting. 

1904-5—Korea—January 5, 1904, to November 11, 1905.—To guard the 
American Legation in Seoul. 

1904—Tangier, Morocco.—‘‘We want either Perdicaris alive or Raisuli dead.’ 
Demonstration by a squadron to foree release of a kidnaped American. Marine 
guard landed to protect consul general. 

1904—Panama— November 17 to 24.—To protect American lives and property 
at Ancon at the time of a threatened insurrection. 

1904-05—Korea.—Marine guard sent to Seoul for protection during Russo- 
Japanese War. 

1906-9—Cuba—September 1906 to January 23, 1909.—Intervention to restore 
order, protect foreigners, and establish a stable government after serious revolu- 
tionary activity. 

1907—Honduras— March 18 to June 8.—To protect American interests during 
a war between Honduras and Nicaragua; troops were stationed for a few days or 
weeks in Trujillo, Ceiba, Puerto Cortez, San Pedro, Laguna, and Choloma. 

Wr 1910—Nicaragua—February 22.—During a civil war, to get information of 
conditions at Corinto; May 19, to September 4, to protect American interests at 
Bluefields. 

1911—Honduras—January 26 and some weeks thereafter —To protect American 
lives and interests during a civil war in Honduras. 

1911—China.—Approaching stages of the nationalist revolution. An ensign 
and 10 men in October tried to enter Wuchang to rescue missionaries but retired 
on being warned away. 











60 USE OF UNITED STATES ARMED FORCES IN FOREIGN COUNTRIES 


A small landing foree guarded American private property and consulate at 
Hankow in October. , 

A marine guard was established in November over the cable stations at 
Shanghai. 

an forces were sent for protection to Nanking, Chinkiang, Taku and else- 
where. 

1912—Honduras.—Small force landed to prevent seizure by the Government of 
an American-owned railroad at Puerto Cortez. Forces withdrawn after the 
United States disapproved the action. 

1912—Panama.—Troops, on request of both political parties, supervised 
elections outside the Canal Zone. 

1912—Cuba—June 5 to August 5.—To protect American interests in the 
Province of Oriente, and in Habana. 

1912—China—August 24 to 26, on Kentucky Island, and August 26 to 30 at 
Camp Nicholson.—To protect Americans and American interests during revolu- 
tionary activity. 

1912—Turkey—November 18 to December 3.—To guard the American legation 
at Constantinople during a Balkan War. 

1912-25—Nicaragua—August to November 1912.—To protect American 
interests during an attempted revolution. A small force serving as a legation 
guard and as a promoter of peace and governmental stability, remained until 
August 5, 1925. 

1912-41—China.—The disorders which began with the Kuomintang rebellion 
in 1912, which were redirected by the invasion of China by Japan and finally 
ended by war between Japan and the United States in 1941, led to demonstrations 
and landing parties for protection in China continuously and at many points from 
1912 on to 1941. The guard at Peking and along the route to the sea was main- 
tained until 1941. In 1927, the United States had 5,670 troops ashore in China 
and 44 naval vessels in its waters. In 1933 we had 3,027 armed men ashore. All 
this protective action was in general terms based on treaties with China ranging 
from 1858 to 1901. 

1913—Mexico—September 5 ta 7.--A few marines landed at Ciaris Estero to aid 
in evacuating American citizens and others from the Yaqui Valley, made dan- 
gerous for foreigners by civil strife. 

1914—Haiti—January 29 to February 9, February 20 to 21, Ociober 19.—To 
protect American nationals in a time of dangerous unrest. 

1914—Dominican Republic—June and July.—During a revolutionary move- 
ment, United States naval forces by gunfire stopped the bombardment of Puerto 
Plata, and by threat, of force maintained Santo Temhies City as a neutral zone, 

1914-17—Mexico.—The undeclared Mexican-American hostilities following 
the Dolphin affair and Villa’s raids included capture of Vera Cruz and later 
Pershing’s expedition into northern Mexico. 

1915-34—Haiti—J uly 28, 1915, to August 15, 1934.—-To maintain order during 
a period of chronic and threatened insurrection. 

1916-24—Dominican Republic—May 1916 to September 1924.—To maintain 
order during a period of chronic and threatened insurrection. 

1917-18.—World War I. Fully declared. 

1917-22—-Cuba.—To protect American interests during an insurrection and 
subsequent unsettled conditions. Most of the United States armed forces left 
Cuba by August 1919, but two companies remained at Camaguey until February 
1922. 

1918-19—Merico.—After withdrawal of the Pershing expedition, our troops 
entered Mexico in pursuit of bandits at least three times in 1918 and six in 1919. 
In August 1918 American and Mexican troops fought at Nogales. 

1918-20—Panama.—For police duty according to treaty stipulations, at 
Chiriqui, during election disturbances and subsequent unrest. 

1918-20—Soviet Russia.—Marines were landed at and near Vladivostok in 
June and July to protect the American consulate and other points in the fighting 
between the Bolsheviki troops and the Czech Army which had traversed Siberia 
from the western front. A joint proclamation of emergency government and 
neutrality was issued by the American, Japanese, British, French, and Czech 
commanders in July and our party remained until late August. 

In August the project expanded, Then 7,000 men were landed in Vladivostok 
and remained until January 1920, as part of an allied occupation force. 
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In September 1918, 5,000 American troops joined the allied intervention force 
at Archangel, suffered 500 casualties and remained until June 1919. 

A handful of marines took part earlier in a British landing on the Murman 
coast (near Norway) but only incidentally. 

All these operations were to offset effects of the Bolsheviki revolution in Russia 
and were partly supported by Czarist or Kerensky elements. No war was 
declared. olsheviki elements participated at times with us but Soviet Russia 
still claims damages. 

1919—Honduras—September 8 to 12.—A landing force was sent ashore to 
maintain order in a neutral zone during an attempted revolution. 

1920-22—Russia (Siberia) February 16, 1920, to November 19, 1922.—A marine 

uard to protect the United States radio station and property on Russian Island, 
ay of Vladivostok. 

1920—China— March 14.—A landing force was sent ashore for a few hours to 
protect lives during a disturbance at Kiukiang. 

1920—Guatemala—April 9 to 27.—To protect the American Legation and 
other American interests, such as the cable station, during a period of fighting 
between Unionists and the Government of Guatemala. 

1921—Panama-Costa Rica.—American naval squadrons demonstrated in April 
on both sides of the Isthmus to prevent war between the two countries over a 
boundary dispute. 

1922—Turkey—September and October—A landing force was sent ashore with 
consent of both Greek and Turkish authorities, to protect American lives and 
property when the Turkish Nationalists entered Smyrna. 

1924—Honduras—February 28 to March 31, September 10 to 15.—To protect 
American lives and interests during election hostilities. 

1924—China—September.— Marines were landed to protect Americans and 
other foreigners in Shanghai during Chinese factional hostilities. 

1925—China—January 15 to August 29.—Fighting of Chinese factions accom- 
panied by riots and demonstrations in Shanghai necessitated landing American 
forces to protect lives and property in the International Settlement. 

1925—Honduras—April 19 to 21.—To protect foreigners at La Ceiba during a 
political upheaval. 

1925—Panama—October 12 to 23.—Strikes and rent riots led to the landing of 
about 600 American troops to keep order and protect American interests. 

1926-83— Nicaragua— May 7 to June 5, 1926; August 27, 1926, to January 3 
1933.—The coup d’etat of General Chamorro aroused revolutionary activities 
leading to the landing of American marines to protect the interests of the United 
States. United States forces came and went, but seem not to have left the country 
entirely until January 3, 1933. Their work included activity against the outlaw 
leader Sandino in 1928. 

1926—-China—August and September—The Nationalist attack on Hankow 
necessitated the landing of American naval forces to protect American citizens. 
A small guard was maintained at the consulate general even after September 16, 
when the rest of the forces were withdrawn. Likewise, when Nationalist forces 
captured Kiukiang, naval forces were landed for the protection of foreigners 
November 4 to 6. 

1927—China—February.—Fighting at Shanghai caused American naval 
forces and marines to be increased there. In March a naval guard was stationed 
at the American consulate at Nanking after Nationalist forces captured the city. 
American and British destroyers later used shell fire to protect Americans and 
other foreigners. ‘‘Following this incident additional forces of marines and naval 
vessels were ordered to China and stationed in the vicinity of Shanghai and 
Tientsin.”’ 

1938—Cuba.—During a revolution against President Gerardo Machado naval 
forces demonstrated but no landing was made. 

1940—Newfoundland, Bermuda, St. Lucia, Bahamas, Jamaica, Antigua, Trini- 
dad, and British Guiana.—Troops were sent to guard air and naval bases obtained 
by negotiation with Great Britain. These were sometimes called lend-lease bases. 

1941—Greenland.—Taken under protection of the United States in April. 

1941—Netherlands (Dutch Guiana).—In November the President ordered 
American troops to occupy Dutch Guiana but by agreement with the Netherlands 
government in exile. Brazil cooperated to protect aluminum ore supply from 
the bauxite mines in Surinam. 





62 USE OF UNITED STATES ARMED FORCES IN FOREIGN COUNTRIES 


1941—-Iceland.—Taken under the protection of the United States, with consent 
of its Government, for strategic reasons. 

1941—Germany.—Sometime in the spring the President ordered the Navy to 
patrol ship lanes to Europe. By July our warships were convoying and by 
September were attacking German submarines. There was no authorization of 
Congress or declaration of war. In November the Neutrality Act was partly 
repealed to protect military aid to Britain, Russia, ete. 

1941-45—Germany, Italy, Japan, etc—World War II. Fully declared. 

1942—Labrador.—Army-Navy air bases established. 
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